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Plaintiff National Mining Association (“NMA”) hergposubmits the following
memorandum of points and authorities in oppositothe Defendants’ motion to dismiss.

INTRODUCTION

This suit challenges a series of agency actiorididnze fundamentally altered the
regulatory infrastructure that governs Clean Waigr(“CWA”) permitting for coal mining in
the eastern United States: (i) the Enhanced CoatidimProcess (“EC Process”), launched in
mid-2009 by the U.S. Environmental Protection Age(i&PA”) and the U.S. Army Corps of
Engineers (“Corps”), and (ii) the April 1, 2010 Ri#¢d Guidance Memorandum (“Guidance”)
issued by EPA. These actions have effectively ginbpermitting to a halt and are subjecting
NMA’s members to costly delays and uncertaintyadidition to forcing adverse business
decisions that have ripple effects across the logalmunities dependent on mining.

The government seeks to evade judicial reviewsoadtions, arguing that NMA has not
stated a claim under the Administrative Proceduwre(BAPA”), that the challenged actions are
not final or ripe for review, and that NMA lacksstling to challenge some of the actions. The
government’s brief relies heavily on the agencaetful drafting of the memoranda at issue and
ignores that the challenged actions cast asidelifiexb regulatory process that has been in place
for more than two decades. The brief further failsecognize EPA’s unprecedented intrusion,
in both process and substance, into permittingge®es delegated by statute to the Corps and the
states. While the government’s brief is repletihwited authority and selective quotation, it
fails to draw any factual analogs between precededtthe agency actions at issue here.

Comparing the government’s arguments to the realltoth in the law and at the coal

mines demonstrates that NMA'’s suit should proceHue facts and teachings Appalachian
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Power, Crop Life andGeneral Electriqamong others)defeat the government’s arguments on
finality, ripeness, and whether rulemaking procedwere required. The declarations of
NMA’s members, both in support of the preliminamyunction motion and attached to this
opposition, illustrate an industry that is suffegriconcrete injuries in the face of the challenged
actions that would be redressed by a favorablagudliom this Court. The compelling
statements also answer whatever prudential quastiomipeness the government’s motion may
raise.

Finally, and perhaps most importantly, the chaléghgctions are inflicting injury beyond
industry — state governments are rising up, spgatin, and seeking judicial review of the
broad-based application of the challenged actiorbkeir jurisdictions, which is having
widespread impacts on the states’ abilities to goaad regulate water quality while at the same
time allowing responsible coal mining consonantwigderally delegated state law. Not only
have two states (West Virginia and Kentucky) brduiigation against the same EPA actions
that NMA challenges herebut the attached declaration from the state afiivia describes in
deep and dramatic detail how EPA is implementimg@uidance in a broad and binding manner:

The Detailed Guidance effectively announced a nexfew
conductivity standard of 500 puS/cm that is applieab both
Section 402 and 404 permits. . . . EPA has madaeteffo disguise
the mandatory nature of the Detailed Guidance witileing it as
though it had been enacted with regulatory formalit . EPA staff
noted . . . that they would not approve any perthias$ would
result in a conductivity level of greater than 3086/cm.

Declaration of Bradley C. Lambert, Va. Dep’t of M#) Minerals and Energy (Oct. 20, 2010)

(NMA Ex. 30) 11 2, 5. EPA’s conduct bears therallks of finality and ripeness.

! See Appalachian Power Co. v. EP®8 F.3d 1015 (D.C. Cir. 2000}yop Life Am. v. EPA329 F.3d 876 (D.C.
Cir. 2003);Gen. Elec. Co. v. ERR90 F.3d 377 (D.C. Cir. 2002).

2 Complaint for Declaratory and Injunctive Reliefuffman v. EPANo. 10-cv-1189) (S.D.W.Va. Oct. 6, 2010) (EX.
26); Complaint in InterventiorKy. Coal Ass’n v. EPANo. 10-cv-125) (E.D.Ky. Oct. 17, 2010) (Ex. 27).

13589167_1.DOC 2
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For these reasons and those set forth in detthkifbelow memorandum, NMA
respectfully asks that the government’s motionisongss be denied.

STATUTORY BACKGROUND

Coal mining operations require numerous permits@eeproject reviews, including two
types of CWA permits: (i) Section 404 permits, ssuy the Corps, for the discharge of dredged
and fill material; and (ii) Section 402 permitspityally issued by states, for the discharge of all
other pollutants.See33 U.S.C. 8§88 1344, 1348hio Valley Envtl. Coal. v. Aracoma Coal Co.
(“OVEC), 556 F.3d 177, 186-87, 190-91 (4th Cir. 2009kction 404 permits govern material
that fills or displaces receiving waters, while 8@t 402 permits govern pollutants that are
discharged into receiving waters. Such permitsineensure compliance with applicable water
quality standards developed by the statse33 U.S.C. § 1313. For federally issued permits,
Section 401 requires certification from the stagg proposed discharges comply with applicable
water quality standardsSee33 U.S.C. § 1341.

l. CLEAN WATER ACT SECTION 404 PERMITTING PROCESS

Under CWA Section 404, the Corps has sole authtoitgsue permits for the discharge
of “dredged or fill” material into navigable wateays at specified disposal siteéSee33 U.S.C.
8§ 1344(a). Before issuing a permit, the Corps mustide notice and an opportunity for public
hearings.See id. In specifying disposal sites, the Corps mustyagpidelines (“the 404(b)(1)
Guidelines”), which it develops in conjunction wiPA. See id§ 1344(b). Congress intended
for expeditious decisions on Section 404 permitsthns, it instructed that, “to the maximum
extent practicable,” decisions on such permits bdenwithin ninety daysSee id8§ 1344(q).

The Corps’ procedures for issuing a Section 40#fere codified at 33 C.F.R. part
325. Among other things, they require the Corpeteew permit applications for completeness

and, within 15 days of receipt, issue a publicewfor applications deemed complete. 33 C.F.R.

13589167_1.DOC 3
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§ 325.2(a). By regulation, the comment periodldhat for a reasonable period of time within
which interested parties may express their viewsgknerally should not exceed 30 dag§ee
id. 8 325.2(d)(2). The Corps must decide on appbaoatwithin 60 days of receipt of a complete
application, unless one of several specific regujagxceptions appliesSee id8 325.2(d)(3).

“Section 404 assigns the EPA two tasks in regafdl tmaterial.” Coeur Alaska, Inc. v.
Se. Alaska Conservation CoundiR9 S. Ct. 2458, 2467 (2009). First, EPA musetsp the
404(b)(1) Guidelines in conjunction with the Coffis the Corps to follow in determining
whether to permit a discharge of fill materiald. Second, the Act confers EPA authority,
under specified procedures, to prevent the Coa fruthorizing certain disposal sitdd.

EPA promulgated the 404(b)(1) Guidelines, whichauéified at 40 C.F.R. Part 230 and
guide the Corps’ review of the environmental effeuftthe proposed disposal sit€3ee33
U.S.C. § 1344(a), (b). EPA may comment on the €application of the 404(b)(1) Guidelines
to particular permit applications during the intgacy review period required for each permit.
In addition, EPA has limited authority under Seat#4(c) to prevent the Corps from
authorizing a particular disposal sit8eed. § 1344(c). To exercise that authority, EPA must
determine, after notice and an opportunity for pubkaring, that certain unacceptable
environmental effects on municipal water supplgllfish beds and fishery areas, wildlife, or
recreation areas would resutt,; EPA lacks authority to exercise unfettered erdarent of
compliance with the 404(b)(1) Guidelines. EPA malsb consult with the Corps and publicize
written findings and reasons for any determinatibnsakes under Section 404(dy.

. CLEAN WATER ACT SECTION 303 WATER QUALITY STANDARDS
DEVELOPMENT

Section 303 of the CWA, among other provisiondem$ Congress’ policy to

“recognize, preserve, and protect the primary residities and rights of States to prevent,

13589167_1.DOC 4
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reduce and eliminate pollution.” 33 U.S.C. 8§ 12§1(Section 303 allocates primary authority
for development of water quality standards to tiages. See33 U.S.C. § 1313. A water quality
standard defines the water quality goals of a wadely by designating uses for that body and
setting criteria necessary to protect those u46<C.F.R. § 131.2. Such standards can be
expressed as specific numeric limitations or aggdmarrative statements.

“[S]tates have the primary role . . . in establghwater quality standards,” and “EPA’s
sole function, in this respect, is to review thetndards for approval.Defenders of Wildlife v.
EPA 415 F.3d 1121, 1124 (10th Cir. 2005) (internadtqtion marks and citation omitted).

[I. CLEAN WATER ACT SECTION 402 PERMITTING PROCESS

The CWA Section 402 permit program, known as theddal Pollutant Discharge
Elimination System (“NPDES”), focuses on wastewaischarges to receiving waters and
governs such discharges through the establishni¢etlinology-based limits. 33 U.S.C.

8§ 1342;id. § 1311(b)(2). When application of a technologgdahlimit to a particular discharge
will not assure compliance with applicable watealgy standards established for the particular
receiving water body, the permitting authority mdevelop permit limitations that would work
to maintain such water quality. 33 U.S.C. § 13I2C.F.R. § 122.44(d).

Conforming to the statute’s goal of allocating themary responsibilities” for water
pollution control to the states, 33 U.S.C. § 12%1¢kates assume primary administration and
enforcement of the NPDES permitting program. 38.0. § 1342(b). Once EPA approves a
proposed state permitting program, states haveisixel authority to implement the NPDES

program within their boundaries, and EPA has ointytéd authority to review state action. EPA

% While not at issue in this litigation, Congress@&PA limited authority to promulgate water quatitandards
only if “it determines that a state’s proposed rewevised standard does not measure up to [ths]Act
requirementsindthe state refuses to accept EPA-proposed revisiothe standard” or “a state does not act . t,. bu
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retains authority, in specified circumstances,lfect to a particular NPDES permit. 33 U.S.C.

8§ 1342(d); 40 C.F.R. 8§ 123.44. If the state da#gespond adequately to EPA’s objection
within specified timeframes, EPA may assume thaaity to issue the permit. 33 U.S.C.

§ 1342(d)(4). If EPA does not object to a pernmithu the specified procedures and timeframes,
the state may proceed in accordance with its deddgauthority and issue the permit.

FACTUAL BACKGROUND

Beginning in January 2009, in a marked departune fprior, longstanding EPA practice,
EPA initiated an extra-regulatory review processGuVA Section 404 permits that had no basis
in the Corps’ or EPA’s codified procedures. Conmgléor Declaratory and Injunctive Relief
(“Compl.”) 1 50. EPA issued a series of lettersh® Corps recommending denial of certain
CWA Section 404 permit applications for coal minoperations.ld. In each of these cases, the
Corps was poised to issue the permits, and EPAaleddy either commented or waived its
opportunity to commentSeeCompl.  50. Undaunted by the fact that the oppaty for
comment had passed, EPA’s letters contained netvbpiated positions questioning the legality
of the permits at issudd. EPA raised concerns about conductivity levelwater quality
citing, for the first time, a 2008 study (Poetdal) that analyzed the relationship between
conductivity as a measure of water quality and aqlige use? 1d.

l. JUNE 11, 2009 EC PROCESS MEMORANDA

On June 11, 2009, EPA, the Corps, and the Depattoiénterior released a
Memorandum of Understanding on Implementing theradency Action Plan on Appalachian

Surface Coal Mining (the “MOU”). Compl. 1 54. Amg other things, the MOU formalized the

in the EPA’s view, a new or revised standard iseseary.” Am. Paper Inst. v. ERA96 F.2d 346, 349 (D.C. Cir.
1993) (emphasis in original).

* EPA continued to send these letters even aftebalary 2009 decision from the Fourth Circuit entbed)-
running litigation against various Section 404 pigsrand upheld the legality of the Corps’ permitiesv process.
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extra-regulatory review process of CWA Section pédnits that EPA had previously
commenced in January 2009 and signaled a furtrergehin the Section 404 permitting process
— the launch of the EC Procedd. The EC Process effectively allowed EPA and thgp€to
revisit and/or restart the review process for peg@ection 404 permit applicationk. I 57;
see alsdeclaration of James C. Higgins, I, Simmons Forkikg, Inc. (Oct. 18, 2010) (NMA
Ex. 24) 1 4Concurrent with the release of the MOU, EPA issioechal details on the EC
Process, which were immediately effective and inedasubstantive changes to the Section 404
permitting process by creating a new level of reviiy EPA and a separate permitting pathway
not contemplated by the current regulatory strectu@ompl. g 60.

In the EC Process, EPA first utilizes the Multi4€ria Integrated Resource Assessment
(the “MCIR Assessment®)to screen all pending Section 404 permit applicetifor
Appalachian coal mining operationkl. 1 61-62. In the MCIR Assessment screening stage,
EPA applies the 404(b)(1) Guidelines and determividsh permit applications will proceed to
review by the Corps under the long-standing exgspiermit processing procedures and which
applications will be subject to the newly devised Erocesslid. It effectively sets a threshold
of acceptable effects from coal mining to creat®ek in the road” in the Section 404
permitting process, and it expands EPA’s role fraere commenter to gate-keepéd.  62.

The MCIR Assessment was not subjected to publice@nd commentSee idf 63.

See OVEEC556 F.3d 177see alsaCompl. 71 51-52.

® To clarify, NMA is challenging EPA’s use of the MRCAssessment to screen Section 404 permit apjgitathat
were pending as of March 31, 2009 to determine whfplications would be subject to the EC Procésshat
screening process, EPA gathered data that it detedmvould be relevant to an evaluation under Ov(ld)(1)
Guidelines and input it into the MCIR Assessme®geDefs.” MTD Ex. 5;see alscCompl. 11 61-62, 107-08. The
MCIR Assessment screening process at issue ircaisis appears to have been established througtes ser
agency pronouncements, most notably, the JuneQDB, emorandum from Administrator Jackson to Acting
Assistant Secretary Terrence S&kee, e.gDefs.” MTD Ex. 4;see alsdhttp://water.epa.gov/lawsregs/guidance/
wetlands/mining-screening.cfm.
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Once a permit application is earmarked for the EGC€ss as a result of the MCIR
Assessment, the applicant faces a burdensome rg@vomess that is wholly separate from (i) the
public hearing and comment process envisioned atic®@e404(a) and (ii) EPA’s exercise, if any,
of its Section 404(c) authoritySee idf 67-70. Specifically, the EC Process involves
discussions among EPA, the Corps, the permit agmli@nd other potentially relevant agencies
both before and during a 60-day coordination peridd 67;see alsdNMA Ex. 24 (Higgins
Decl. 1 5); Second Declaration of Thomas Cook, a$30al Services (Oct. 19, 2010) (“2d
Cook Decl.”) (NMA Ex. 25) 1119, 11-17. There ismguirement to initiate the coordination
period in a timely fashion, which contrasts shagpith the timelines set forth in Section 404 and
its implementing regulationsSee33 U.S.C. § 1344(a), (q); 33 C.F.R. § 325.2.

The EC Process addsranimum60 days (and potentially many months) of reviewhi®
existing review process entirely outside of, anddudlition to, the existing Section 404
procedures and timelines. Compl. § 68. At theartie EC Process, only if issues identified
by EPA are resolved in individual permit applicagsanay those permits move forward to the
Corps for processing and incorporation of new petenms or conditions dictated by EPA
during the EC Procesdd. 1 70. Neither EPA nor the Corps proposed to eethis existing
codified review procedures in 33 C.F.R. Part 32%, BPA did not propose to amend the
404(b)(1) Guidelines when formalizing the EC Pracedd. § 71.

In practice, EPA announced, in September 2009 ttititized the MCIR Assessment to
identify 79 coal-related Section 404 permits cutlsepending with the Corps that would be
subject to the EC Process, rather than the 33 CHaR 325 processseeCompl. 1 64-65;

Defs.” MTD Exs. 6, 7. Not surprisingly, numerowsimit applications remain indefinitely

stalled, and those applicants are being injureal digect result of the EC Process Memoranda.
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See, e.g.NMA Ex. 24 (Higgins Decl. 11 4-6); NMA Ex. 25 (Ztbok Decl. 11 9-17); NMA EX.
23 (Horn 11 6-7, 10). The timelines for those peapplications stray far from the deadlines
that Congress envisioned in Section 404 and freCibrps’ own regulatory deadlineSee33
C.F.R. 8§ 325.2. Even so, Defendants never propmsezVise the existing regulations governing
Section 404 permits or to provide any notice oopportunity to commentSeeCompl. I 71.

Il. APRIL 1, 2010 GUIDANCE

EPA unilaterally released the Guidance on Apr2a10 to provide “detailed guidance”
to EPA Regions 3, 4, and 5 for the review of alllamining operations under the CWA,
National Environmental Policy Act (“NEPA”), and tigvironmental Justice Executive Order.
Compl.  72. While EPA solicited public commenttba Guidance, 75 Fed. Reg. 18500, it
nevertheless made the Guidance effective immegiagse id.

In the Guidance, EPA made sweeping pronounceméntd doth the need for water
quality-based limits in Section 402 and 404 perraitd the adequacy of mitigation measures
associated with Section 404 permitee idf 73-84. For example, the Guidance effectively
established a region-wide water quality standardilscting that Section 402 and 404 permits
should contain conditions to ensure that condugtievels do not exceed 500 uS/cee id{{
112-13. EPA's direction was based on a draft,yedtpeer-reviewed report, which purports to
recognize “stream-life impacts associated with catigity.” Defs.” MTD Ex. 8 at 11. From
that report, EPA concluded that it “expects thastieam conductivity levels above 500 uS/cm
are likely to be associated with adverse impactsater quality.” Id. at 12, 22.

EPA is using the Guidance to cause indefinite dedad impose new and unattainable
conditions in the Section 402 and 404 permit preeg$or coal mining operations. Compl. Y 2-
3, 80, 90. In addition, EPA is pressuring permgtauthorities to insert the conductivity limit

from the Guidance into pending permiSee, e.g.NMA Ex. 30 (Lambert Decl. 1 5); NMA EXx.
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26 (W. Va. Compl. at 11 135, 142-43), NMA Ex. 2%(Kompl. in Intervention Y 9-10, 73-
74); NMA Ex. 4 (R. Johnson Decl. {1 11, 14); NMA.BxWells Decl. 11 11-12, 24); NMA Ex.
10 (Dr. Johnson Decl. 11 8, 10). Yet, EPA has iplex¥ no basis to conclude that this
conductivity level will harm the uses protectedabgiven state narrative water quality standard
and, in some instances, natural background levelkigher than 500S/cm. See, e.g.NMA

Ex. 9 (Wells Decl. 1 7); NMA Ex. 11 (Jarrett Defl11); NMA Ex. 12 (Dunn Decl. 11 5-8);
NMA Ex. 23 (Horn Decl. 1 9). Simply put, the Guide is presently being applied to wreak
havoc on the coal mining industry in the easternddinStates and is threatening to cause
significant financial losses and even drive somaanies out of businesSee, e.g.NMA EX.

25 (2d Cook Decl. 11 19-21); NMA Ex. 9 (Wells Def. 24-25); NMA EX. 4 (R. Johnson Decl.
1 17-18); NMA Ex. 23 (Horn Decl. 1 11-13).

STANDARD OF REVIEW

“The Court must accept as true all of the factllabations contained in the complaint
when reviewing a motion to dismiss pursuant to Ri@@)(1).” Wilson v. Dist. of Columbja
Civ. No. 09-2258 (RBW), 2010 WL 3001716, at *2 (DD July 30, 2010) (citations omitted).
Although a trial court may consider materials bey/timee complaint in resolving Rule 12(b)(1)
motions, “it must bear in mind what procedural potions could be required to assure that a full
airing of the facts pertinent to a decision onjthvesdictional question may be given to all
parties.” Herbert v. Nat'l Acad. of Scis974 F.2d 192, 198 (D.C. Cir. 1992). Indeed,Dh€.
Circuit “has previously indicated that ruling ofRale 12(b)(1) motion may be improper before
the plaintiff has had a chance to discover thesfaetessary to establish jurisdictiond.

(citation omitted).
In ruling upon a Rule 12(b)(6) motion, “a court da®t test whether the plaintiff will

prevail on the merits, but instead whether thentdeat has properly stated a clainBtolara v.
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Dist. of Columbia Bd. of Elections & Ethjcs04 F. Supp. 2d 18, 22 (D.D.C. 2000) (internal
guotation marks and citation omitted). The Counust accept the plaintiffs’ factual allegations
as true” but need only accept allegations pled vathual support “to the extent they plausibly
give rise to an entitlement to reliefWilson 2010 WL 3001716, at *3. The Court must also
“liberally construe[] the complaint in favor of thpaintiff, who must be granted the benefit of all
inferences that can be derived from the facts atlégld. A claim will survive a motion to
dismiss under Rule 12(b)(6) so long as it is “fgiplausible,”i.e., it is supported by “factual
content that allows the court to draw the reasanadiérence that the defendant is liable for the
misconduct alleged.’ld. (internal quotation marks and citation omitted).

ARGUMENT

THE COMPLAINT SUFFICIENTLY ALLEGES THAT EPA PROMULG ATED
THE EC PROCESS MEMORANDA AND GUIDANCE IN VIOLATION OF THE
ADMINISTRATIVE PROCEDURE ACT.

Counts I, I, and 11l of NMA’s Complaint set fortihe necessary elements of claims for
failure to provide notice-and-comment rulemakinglemthe APA and thus, dismissal of those
claims would be improper. NMA’s Complaint detdilsw the three agency actions challenged
in this case arde factolegislative rules, and therefore, that the Fedeedendants’ failure to
promulgate them with advance notice and commenatéad the APA, 5 U.S.C. 8 55&%ee
Compl. 11 60-99. While the government’s brief el one for summary judgment, the
Complaint more than adequately satisfies the RR2(b){6) standard, as explained further below.

Legislative rules are those agency pronouncembatshave the force and effect of
law.” Appalachian Power208 F.3d at 1020. In particular, “new rules thatk substantive
changes . . . or major substantive legal additiondo prior regulations are subject to the APA’s
procedures.”U.S. Telecom Ass’'n v. FCQI00 F.3d 29, 34-35 (D.C. Cir. 2005) (internal

guotation marks and citations omitted). UnderAR&\, an agency that intends to promulgate a
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legislative rule “must first provide the public Wwihotice of, and an opportunity to comment
upon, a proposed version of itChamber of Commerce v. U.S. Dep'’t of Lgldor4 F.3d 206,
211 (D.C. Cir. 1999)see als® U.S.C. § 553. By contrast, when an agency ss&general
statements of policy,” it is exempt from the APAgtice-and-comment requiremengsg5
U.S.C. 8§ 553(b), but that exemption is to be “cared narrowly” and “only reluctantly
countenanced.Hous. Study Grp. v. Kemp36 F. Supp. 321, 325 (D.D.C. 1990).

Although D.C. Circuit “case law reflects two reldt®rmulations for determining
whether a challenged action constitutes a regulatianerely a statement of policyCrop Life,
329 F.3d at 888 the Defendants correctly note that the primaredon used to distinguish
between legislative rules and policy statement&/sether the agency action binds private
parties or the agency itself with the force of faldefs.” MTD at 34 (quotingsen. Elec.290
F.3d at 382). Indeed, the D.C. Circuit has “sajpeatedly that [the distinction between a
legislative rule and a policy statement] turns nragency’s intention to bind itself to a particular
legal policy position.”U.S. Tel. Ass’n v. FC@28 F.3d 1232, 1234 (D.C. Cir. 1994).
Importantly, circuit precedent “make[s] clear thatagency pronouncement will be considered
binding as a practical matter if it either appearsts face to be binding . . . or is applied bg th
agency in a way that indicates it is bindingsen. Elec.290 F.3d at 383.

As explained below, NMA’s Complaint sufficientlyl@djes that the EC Process
Memoranda and the Guidance made substantial, lgjradianges to the existing CWA permitting
regime and therefore, constituted legislative rpiesnulgated in violation of the APA. This

Court should deny Defendants’ motion to dismissr@su, I, and Il for failure to state a claim.

® The first formulation looks to whether the ageaciion (i) “imposes any rights and obligations;”(iby
“genuinely leaves the agency and its decisionmafkeesto exercise discretionld. (internal quotation marks and
citations omitted). The second formulation lookgi} “the agency’s own characterization of thaatct’ (ii)
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A. The EC Process Memoranda Were Promulgated In Violadn Of The
APA.

Counts | and II, which challenge the EC Process btamda, allege sufficient facts to
state claims for violation of the APA. The EC R¥sg Memoranda established: (i) the screening
process in which EPA uses the MCIR Assessment ntodeliew and screen permit
applications to identify which will be subject toet EC ProcesseeCompl. 1 61-62; and (ii) the
EC Process for Section 404 permits for coal mimrgjects in Appalachisee id.ff 67-70.

Rather than providing notice of either of theseushnents and making them available for public
comment, the agencies simply posted them on EPAlssite. SeeCompl. {1 63, 71, 92, 95.

1. The EC Process Memoranda Substantially Altered Théegal
Framework For CWA Permits for Coal Mining.

Like the EPA press release that was vacatéttap Lifefor want of notice and
comment, the EC Process Memoranda “reflect[ed]oos change” in both the established
permitting regime under Section 404 of the CWA #re&Corps’ regulations, 33 C.F.R. part 325,
implementing that sectiorSee Crop Life329 F.3d at 881see alsacCompl. 1 2-3, 61-71. The
Section 404 permit regime is characterized by aipd regulatory pathway, deadlines for the
Corps’ permitting decisions, and a clearly defingd{utory division of authority between the
Corps and EPASeeCompl. 11 16-31; 33 C.F.R. § 325.2(a)(2), (d)8®;U.S.C. § 1344(q).
Moreover, Congress intended for the Corps, and th@yCorps, to apply the Section 404(b)(1)
Guidelines when making permit decisioreeCompl. 1 28; 33 U.S.C. § 1344(b). Last, the
statute envisions consultation between EPA an€tres on permitting, but only in the context

of EPA’s exercise of its authority to “veto” the 08’ designation of any particular area as a

“whether the action was published in the Federajiter of Code of Federal Regulations;” and (iether the
action has binding effects on private parties oth@nagency.”ld. (internal quotation marks and citations omitted).
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disposal sité. See33 U.S.C. § 404(ckee alsaCompl. 11 30-31. The Supreme Court
recognized EPA’s limited role in the Section 40dqass inCoeur Alaskawhen it stated that
“Section 404 assigns the EPA two tasks in regafdl tmaterial™—writing the Section 404(b)(1)
Guidelines and exercising its 404(c) authority9 8 Ct. at 2463.

The EC Process Memoranda substantially alter giabéshed regimeSeeCompl. 1 2-
3, 61-71, 101-04, 107-08. The EC Process Memoraatsstitute[] binding regulation[s] that
[are] directly aimed at and enforceable againsgtipeers.” Crop Lifg 329 F.3d at 881. The
“clear and unequivocal language” in the EC Proddssioranda “reflects an obvious change in
established agency practice, [and] creates a lnanm that is finally determinative of the
issues or rights to which it is addresseti” Moreover, “[i]n practical effect, [the EC Process
Memoranda] create[d] a new regime, a new legaksygioverning permits, and as such [they]
should have been, but [were] not, promulgated mm@ance with notice and comment
rulemaking proceduresAppalachian Power208 F.3d at 1024.

Specifically, EPA established a new screening meca which EPA, and nohe Corps,
uses the MCIR Assessment to apply EPA’s interpoetaif the Section 404(b)(1) Guidelines
early in the permitting process to determine wipehmit applications “require further
[enhanced] coordination between EPA and the CorgéDefs.” MTD EX. 4 at 2see also
Compl. 1 107-08. Additionally, EPA’s and the Corpnhanced coordination procedures add at
least an additional sixty days of review and cotagian into the Section 404 process, which
disrupts the deadlines envisioned under the Caxisting regulations and ignores Congress’

desire to have permitting decisions made withiretyirdays of submitting an applicatioBee

" Like any other federal agency or public citizeR/Ehas the right to offer comment on any pendingtiSe 404
permit application during the public comment praceSee33 U.S.C. § 1344(a). Such a right, however, dads
justify the creation of an alternate permittinghpeady that targets a category of operations withpadicular
industry.
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Compl. 11 67-69, 104&ee alsB3 C.F.R. § 325.2(a)(2), (d)(3); 33 U.S.C. § 1834(n short,

the EC Process Memoranda allow EPA to use extralagyyy processes to expand EPA’s role in
the Section 404 permit process and cause delgamitting, without having to abide by formal
requirements governing the exercise of its Sectidf(c) authority.SeeCompl. § 70see also

33 U.S.C. § 1344(c) (requiring notice, an oppottufor public hearings, consultation with the
Corps, and the publication of written findings aeédsons).

2. The EC Process Memoranda Are Binding Legislative Ries.

The plain text of the EC Process Memoranda dematestthat they are binding,
legislative rules, not policy statements. EPA #raCorps announced in no uncertain terms that
“108 CWA Section 404 permit applications for sudamal mining activities in Appalachall
be subjecto review in accordance with these proceduredseDefs.” MTD Ex. 3 at 1 (emphasis
added)see alsad. (EC Memo at 3) (emphasis added) (“The procedueé&sabwill apply to
applications for individual and Nationwide permits.”); id. at 4 (emphasis added) (“Permit
applications raising concermsll be subject tadditional coordination and review following the
procedures and timeframes identified below”). $ny, EPA has unequivocally declared that
the screening process involving use of the MCIRe&smentWill form the basis for [its]
identification of pending permit applications thétl require further coordination between EPA
and the Corps.” Defs.” MTD Ex. 4 at 1 (emphasideat);see also id(emphasis added) (stating
that, when undertaking the screening process, éogdd 404(b)(1) Guidelineswill guide
[EPA’S] review of the pending permit applications”yhese unwavering statements are
important because the D.C. Circuit has “found deeithe choice between [an agency’s use of]
the words ‘will and ‘may.” Cmty. Nutrition Inst. v. Youn®18 F.2d 943, 946 (D.C. Cir. 1987)

(explaining that use of “will” indicates a legisia rule).
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In promulgating the EC Process Memoranda, Defeisdastied a clear message to those
applicants whose permits were pending at the tfmeeviewing applications the Agenc]ies]
will not be open to considering approaches othan those prescribed in the Documen&én.
Elec, 290 F.3d at 384. As in bo@eneral ElectriandCrop Life the affected permit applicants
in this case were plainly told that they would leihd by the new screening procedure
employing the MCIR Assessment and ultimately, tReHfocess See id.see alscCrop Life
329 F.3d at 881, 883. And, the wording of the EGcEss Memoranda left the agencies with no
choice but to apply the new, extra-legal procedimgsace of the Corps’ existing procedufes.
SeeDefs.” MTD Exs. 3, 4see alsacCompl. 1 61, 65.

Not only is the language of the EC Process Memadinding, Defendants have applied
those documents “in a way that indicates [they bieding.” Gen. Eleg.290 F.3d at 383.
Defendants acknowledged that they agreed to appl¥€C Process and MCIR Assessment to all
permits that were pending as of March 31, 20®ee, e.g.Defs.’ MTD at 6-7 (“The process
agreed upon by EPA and the Corps applies onlyasetli 08 permit applications” that were
pending as of March 31, 200%); at 8 (“with respect to the 108 pending permit aggions at
issue here, EPA used MIRA . . ."). Indeed, EPA&bsgite provides the complete status of each
of the 79 permits placed in the EC Process, ilaiistg the definitive application of the

Memoranda.Seehttp://water.epa.gov/lawsregs/guidance/wetlandshghprojects.cfm. As was

8 Arguably, EPA’s issuance of the EC Process Meniaas an even more dramatic shift in agency pradtian
the challenged directive i@rop Life The EC Process Memoranda cast aside a codémalatory regime that has
been largely unchanged since 19&e51 Fed. Reg. 41236. Despite the fact that Sedtghpermits had
previously been processed under 33 C.F.R. parf@2tecades, those applicants whose permits werdipg as of
March 31, 2009 could no longer rely on the codifiedcedures in part 325ee idf{ 64-70.

° Numerous letters to permit applicants further fomthat EPA and the Corps are required to apmyER Process
memoranda to pending Section 404 permit applicati@ee, e.g.NMA Ex. 15 (Pomponio-CONSOL Energy Corp.
letter) (indicating that EPA and the Corps haveriaait[ted] . . . to enhanced coordination proceddoesertain
pending [CWA] Section 404 permit applicationsdf;cordNMA Ex. 16 (U.S. EPA Briefing on the Mining Analgs
for EPA Regions 3, 4, and 5, at slides 3-4) (priaulag that (i) “100% of pending permits to be reved” in
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the case ifseneral Electri¢ Defendants’ “application of the [challenged] [dlmnent[s] does
nothing to demonstrate that the [dJocument[s] hafd} lesser effect in practice” than the
binding language contained in those docume8&x290 F.3d at 385.

3. No Exception To The APA’s Rulemaking Requirements
Applies To The EC Process Memoranda.

Defendants’ attempts to show that the EC ProcesadviEnda fit in an APA rulemaking
exception and qualify as mere policy statementaiacenvincing.SeeDefs.” MTD at 35-40.
Defendants assertion that the MCIR Assessment “doepredict or dictate any substantive
outcome” and instead left officials free to exeedieir discretion is divorced from realit§see
id. at 35-36. The EC Process Memoranda obligate Hfféalds to apply the Section 404(b)(1)
Guidelines, through use of the MCIR Assessmergciaening all pending applications for
inclusion in the EC Process. In other words, theridranda removed any agency discretion to
process the pending permits under the Corps’ egxisggulations by requiring adherence to
Administrator Jackson’s directive to apply the stiiag process.

Defendants also point to the Corps’ and EPA'’s isidn of “non-binding” boilerplate
language in one of the EC Process Memoranda tedhgt it is a policy statement, not a
binding rule. SeeDefs.” MTD at 37. But Defendants’ “characteripatiof its own action is not
controlling if it self-servingly disclaims any intgon to create a rule . . . but the record indisat
otherwise.” Crop Life 329 F.3d at 883ee alsdPeter L. Strauss, Commeifithe Rulemaking
Continuum 41 DUKE L.J. 1463, 1485 (1992) (describing EPA’s boiletplactice for guidance
documents as “a charade, intended to keep the gueoadezing courts at bay”). Even if EPA’s

characterization of the precise procedures of tAdEocess being in flux is corresgeDefs.’

accordance with the EC Process; and (ii) environateniteria ‘will be usedoy EPA in its screening of pending
permits” and Will be usedn decision analysis screening toalg., the MCIR Assessment).
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MTD at 38, that does not alter Defendants’ priamadition that the EC Process “will” apply.
As a result, neither permit applicants nor agerf@gials had any discretion to ignore the EC
Process Memoranda and instead proceed under 3R.Q#it 325.

Last, contrary to Defendants’ claims, the EC Preddemorandum is not a procedural
rule. SeeDefs.” MTD at 38-40. The APA'’s exception for peatural rules “cannot apply . . .
where the agency action trenches on substantiaterrights and interests” such as, for
example, “when applicants for food stamps are stitgemodified approval procedures.”
Batterton v. Marshall648 F.2d 694, 708 (D.C. Cir. 1980) (citation ded). Thus, this
exception is inapplicable here, where the EC Pob#Emoranda modified the established
Section 404 permitting procedures, subjecting applis for permits in connection with the
exercise of private property rights to new substardtandards and a new, unique review and
coordination process. The cases cited by Defesdaptinapposite, as none of those cases
involved a proclamation that a long-standing, dedifpermitting procedure simply would no
longer apply to a narrow subset of permit applaai Instead, each of the procedural rules in
those cases is distinguishable from the EC Prddessoranda as they involved: (i) a “rule
rejecting incomplete permit applications;” (ii) eefnporary freeze on applications;” and (iii) “a
decision to defer consideration of permit applmas.” SeeDefs.” MTD at 39 (citations
omitted). The EC Process Memorandum is a legigatiot procedural, rule because it
“effect[ed] a dramatic change in the agency’s ditlabd regulatory regime.Crop Life 329
F.3d at 884.

In sum, Counts | and Il of NMA’s Complaint statelaim under the APA for failure to

provide for notice and comment on binding, legis&atulemakings.
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B. EPA Promulgated The Guidance In Violation Of The AFRA.

Count Il alleges sufficient facts to state a cldimat the Guidance is a legislative rule
promulgated without notice and comment in violatidrthe APA. SeeCompl. 1 72-90, 97-99.
EPA’s attempts to characterize the Guidance adieymiatement must fail as the Guidance
substantively amends EPA’s regulatory authorityarrtie CWA and NEPA and is binding upon
the regulated community and agencies alike. Thid&hge is, therefore, a legislative rule.

1. The Guidance Substantially Altered The Legal Framewrk
For CWA Permits for Coal Mining.

EPA’s Guidance significantly changed the existing/&Aregulatory scheme, thereby
creating “a new regime, a new legal system goverpermits.” See Appalachian Powe208
F.3d at 1024see alsaCompl. 1 2-3, 72-81. First, EPA effectively prdgated a region-wide
water quality standard for conductivity (508/cm) for water bodies in all of Appalachi8ee
Defs.” MTD Ex. 8 at 12, 18-2X%kee alsacCompl. § 113. EPA did so despite the fact that
Congress delegated (i) authority to the statepfomulgating water quality standards that are
specific to water bodies; and (ii) limited authgrio EPA to approve and reject those standards.
See33 U.S.C. § 13135ee alsacCompl. 11 32-36° Moreover, the Act contemplates that states
will develop water quality standards for particukaater bodies, “or portion[s] thereof,” as
opposed to on a region-wide basis spanning mulsigiees and water bodieSee40 C.F.R. §
131.4;see alsB3 U.S.C. § 1313(c)(2). That the Guidance esthbl ale factg region-wide
water quality standard plainly contravenes theldistaed regulatory scheme.

EPA’s Guidance also effectively amends EPA’s althomnder Section 309 of the Clean

Air Act, 42 U.S.C. 8§ 7609, to review the NEPA arsay of its sister agencies. Compl. 1 88,

¥ Though not at issue here, the statute also alE®& to “prepare and publish” a water quality staddar the
“navigable waters involved” based upon a deternonahat a state standard is inconsistent withstatute or is
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126-31. The Guidance presumes that an entire @atefl agency actions — surface coal mining
projects involving more than one mile of streanslos more than one valley fill — are likely to
result in significant impactsSeeDefs.” MTD Ex. 8 at 29see alsaCompl. § 88. In doing so,
EPA is attempting to expand its authority undet#43.C. § 7609 and to rewrite the CEQ’s and
the Corps’ regulations implementing NEPSee id ] 127-29. In light of the foregoing, the
Guidance “significantly broaden[s]” existing lawSee Appalachian Powe208 F.3d at 1028.

2. The Guidance Is A Binding Legislative Rule.

NMA’s Complaint sufficiently alleges that the Guidz is binding on states and the
regulated community; therefore, dismissal of Cduns improper. SeeCompl. {1 3, 80, 90,
113, 122. The D.C. Circuit has “explained thatgency pronouncement will be considered
binding as a practical matter [and hence, subgenbtice and comment,] if it either appears on
its face to be binding . . . or is applied by tigerscy in a way that indicates it is binding.”
Catawba County v. ERA71 F.3d 20, 33 (D.C. Cir. 2009). Here, the @Guizk directs EPA
employees to work with state regulatory authoriéied the Corps “to ensure that the [Section
402 or 404] permit includes conditions that progginst conductivity levels exceeding 500
uS/cm.” SeeCompl. 11 112-13see alsdefs.” MTD Ex. 8 at 12, 22. And, EPA has declared
that it “will use these [conductivity] values as benchmarksirnnmrk with States under Section
402 and with the Corps under Section 404 to erthategpermits are designed to meet the [CWA]
requirements.” NMA Ex. 17 (April 1, 2010 Memoramd@uestions & Answers at 1).

Defendants quote extensively from the Guidanceguaiag essentially that the Guidance:
(i) disclaims any legally binding effect; (ii) caihs purely suggestive language and does not

command or order anything; and (iii) sets forthutédible presumptions that preserve agency

“necessary to meet the requirements” of the AeichSa standard may only be “promulgate[d]” afteblmation.
33 U.S.C. 1313(c)(4). EPA does not profess to fiaNewed this statutory mechanism for its Guidance
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discretion. Defs.” MTD at 41-44. In making thggents, Defendants cite heavily to two recent
D.C. Circuit decisionsld. (citing Catawba County571 F.3d at 33-34 ar@ement Kiln

Recycling Coal. v. ERA193 F.3d 207, 226-28 (D.C. Cir. 2007)). Yetnaither of those cases
was the plaintiff able to point to any evidencet tih@ challenged documents were being applied
in a binding manner. IG@atawba Countyfor example, record evidence showed that stagze w
ignoring EPA’s guidance both in part and in whoBee571 F.3d at 34. I€ement Kilnthe

Court emphasized that “the [challenged action] ha@d yet been applied to any facility.” 493
F.3d at 227see also idat 228.

Here, by contrast, NMA’s Complaint alleges that EBApplying the Guidance as
though it were a binding rule in order to impose tonductivity standard in pending permits and
cause indefinite delaysSeeCompl. 11 2-3, 80, 90, 113, 1¥2 As was the case ippalachian
Power, EPA has “treat[ed] the [Guidance] as binding” &iag “le[d] private parties [and] . . .
permitting authorities to believe that it will daok permits invalid unless they comply with the
terms of the [Guidance].Cement Kiln493 F.3d at 227-28 (quotikppalachian Power208
F.3d at 1020-23). NMA has further alleged that ERd\this without first providing for notice

and commentSee idf 1 72, 90, 98. Taken together, NMA’s allegatitsentain sufficient

" The allegations in NMA’s Complaint are well supieat. See, e.g.NMA Ex. 4 (R. Johnson Decl. {{ 11, 14-15)
(noting delays in permits due to EPA’s Guidance tuedconductivity standard therein); NMA Ex. 9 (lgeDecl. 19
11-12, 24) (stating that the Corps, at EPA’s imsise, imposed the conductivity standard from th@lé&nhce in a
recent permit); NMA Ex. 10 (Dr. Johnson Decl. 11.8) (referencing EPA statement demanding that jierm
conform to the Guidance$pe alsdNMA Ex. 30 (Lambert Decl. 1 5) (detailing EPA’s effs to apply the Guidance
as a binding rule); NMA Ex. 26 (W. Va. Compl. 11¥1342-43) (describing how EPA has used the Guiglamd
the new conductivity standard to delay issuanc8WA permits); NMA Ex. 27 (Ky. Compl. in Interventid[] 9-
10, 73-74) (describing how EPA has begun objedtingroposed permits based on the Guidance ande®Avhad
never before objected to permits before issuingzh@ance).

Defendants criticize this evidence regarding immatation of the Guidance in a binding manner asttgmnd
anecdotal. ” Defs.” MTD at 45. They cross-referian earlier discussion in their motion (part .2)dn which
they allege that, in some instances, permits haea lssued without the conductivity standard sghfim the
Guidance.See idat 45, 26-29. As explained in Part IV.Bifra, such outlier evidence does not detract from the
justiciability of NMA's claims.
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factual matter, accepted as true, to state a c¢imlief that is plausible on its faceAshcroft v.
Igbal, 129 S. Ct. 1937, 1949 (2009) (internal quotatiarks and citation omitted).

3. No Exception To The APA’s Rulemaking Requirements
Applies To The Guidance.

The Court should reject Defendants’ remaining agtisnto label the Guidance as a
“quintessential” policy statemenSeeDefs.” MTD at 40. Defendants emphasize that the
challenged document was designated as “guidanaktheat EPA “has not sought to codify it in
the C.F.R.”Id. But, EPA’s “self-serving” characterization is raantrolling. SeeCrop Lifeg
329 F.3d at 883. And, courts in this circuit h&negjuently set aside agency pronouncements
that were not published in the C.F.R. for failwebmply with the APA.See, e.gid. at 878
(setting aside EPA press releaggpalachian Power208 F.3d at 1019 (setting aside guidance
document posted on EPA’s web site).

Defendants’ contention that the Guidance merelflé’ces EPA’s current views” and is
“explicitly open to revision in the near future”sgmilarly unconvincing. The D.C. Circuit
rejected this very argument Appalachian Powerexplaining that “all laws are subject to
change” and “[t]he fact that a law may be alterethie future has nothing to do with whether it
is subject to judicial review at the moment.” 208d at 1022. Likewise, i@rop Life the Court
invalidated an agency pronouncement announcingna@rim policy” that was “pending review
by the National Academy of Sciences.” 329 F.387& (emphasis added). EPA’s proclamation
in this case that the Guidance is merely in “imtefinal” form and could be revised following
consideration by the Science Advisory Board iseéfae inconsequential in light of this
precedent.See id.

In sum, NMA’s Complaint adequately alleges that@edance is a legislative rule that

was promulgated in violation of the APA.
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. NMA'S COMPLAINT CHALLENGES FINAL AGENCY ACTIONS.

For agency action to be final and, thus, subjeqideial review, it must (i) “mark the
consummation of the agency’s decision making proces [and] not be of a merely tentative or
interlocutory nature;” and (ii) “be one by whiclghits or obligations have been determined or
from which legal consequences will flowBennett v. Speab20 U.S. 154, 177-78, 117 S. Ct.
1154, 1168 (1997) (internal quotation marks anaticihs omitted). Notably, an “agency’s
adoption of a binding norm obviously would refléioal agency action.”Ctr. for Auto Safety v.
Nat’l Highway Traffic Safety Admim52 F.3d 798, 806 (D.C. Cir. 2006). As explaibetbw,
the EC Process Memoranda and the Guidance areafjealcy actions.

A. The EC Process Memoranda Are Final Agency Actions.

The EC Process Memoranda reflect the agenciegléddi position which has legal
consequences both for [the Corps] administering §ction 404] permit program[] and for
companies like those represented by [NMA] who nal&in [Section 404] permits in order to”
mine coal. Appalachian Power208 F.3d at 1023. As such, they are final agetipns.

EPA'’s issuance of the MCIR Assessment Memo reflEEXA’s settled, final position that
it would screen all Section 404 permit applicatipesding in Regions 3, 4, and 5 as of March
31, 2009 in order to determine whether to subjachepplication to the EC ProceseeDefs.’
MTD Ex. 4 (summarizing the screening process thait form the basis for [EPA’S]
identification of pending permit applications thatl require further coordination”)ln addition,
EPA’s and the Corps’ creation of the EC Procedsctf the settled, final position to establish an
alternate permitting framework that EPA and thepgSanust apply when reviewing those
pending permit applications, instead of applying pinocedures codified at 33 C.F.R. part 325.
SeeDefs.” MTD Ex. 3 (stating that the EC Process hajpply to those permits” pending as of

March 31, 2009 and that 108 CWA Section 404 peamgiications . . . “will be subject to
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review in accordance with” the EC Process). Likeguidance document at issue in
Appalachian Powerthe EC Process Memoranda are “unequivocal” ostgues relating to the
exercise of regulatory authority as to those idiatipermit applicationsSee208 F.3d at 1022.
Indeed, the language in the EC Process Memorantauaned a firm commitment to divert
those permit applications to an alternate perngitne. Cf. Crop Life 329 F.3d at 882-83
(rejecting argument that an EPA document was tatding, final agency action becausger
alia, the document reflected EPA'’s firm stance thawitl not consider” a certain type of study
when evaluating the safety of pesticides). And,EC Process Memoranda “gave no indication
that [they] w[ere] subject to further agency coesalion or possible modification.SeeReckitt
Benckiser, Inc. v. EBA13 F.3d 1131, 1138 (D.C. Cir. 2010).

Defendants’ primary argument as to why the EC Fasédemoranda do not mark the
consummation of the decision making process appedrs that they are early steps in the
broader process of rendering the ultimate decidioasissue, deny, or veto) on Section 404
permit applicationsSeeDefs.” MTD at 14, 15-16. Defendants’ tunnel visidomes not align
with the law. The D.C. Circuit has, on numerousastons, set aside agency pronouncements
upon determining that they were final agency astaithout requiring the petitioners in those
cases to await individual decisions on specifiayptr or applicationsSee, e.gCrop Life 329
F.3d 876 (invalidating EPA press release governagg-by-case determinations of pesticide
safety);Gen. Elec.290 F.3d 377 (invalidating EPA guidance docungaverning applications
for permission to use alternative methods for hiagdiertain remediation wastéppalachian
Power, 208 F.3d 1015 (invalidating EPA guidance docungaverning Clean Air Act Section V

permit applications filed with states). Defendamtterpretation of finality is too restrictive, as

13589167_1.DOC 24



Case 1:10-cv-01220-RBW Document 16 Filed 10/20/10 Page 34 of 55

encompasses only the last, possible agency deceioitherefore fails against the governing
precedent?

In addition to marking the consummation of the agesi decision making process, the
EC Process Memoranda also have legal consequektes.EPA’'s MCIR Assessment, which
obligates EPA, nathe Corps, to apply the 404(b)(1) Guidelines,raltbe statutory division of
authority by CongressSee Coeur Alaskd29 S. Ct. at 2467 (explaining that one of EPA\®
tasks” under Section 404 is to develop the 404]}idelines “for the Corps to follow in
determining whether to permit a discharge of fiiterial”). Second, it is simply untrue that
subjecting permit applicants to a new permittingjmee filled with uncertainty in place of the
long-standing, codified regime has no legal consages. Both the CWA and its implementing
regulations set forth detailed procedures, requergs) and deadlines that the Corps is to follow
when reviewing Section 404 permit applicatios®ee33 U.S.C. § 1344; 33 C.F.R. part 325.
Notwithstanding those regulatory provisions, EPA #me Corps declared, without notice and
comment, that applicants whose permits were perangf March 31, 2009 under the existing
regulations — some of which were far along in teenptting process — would nevertheless be
thrust into the new system for review. Like themcy pronouncement that “effect[ed] a
dramatic change in the agency’s establish regylasgime” inCrop Life the EC Process
Memoranda amount to “firm rule[s] with legal congeqces that are binding on both [NMA]

and the agencies.See329 F.3d at 882, 884.

12 Defendants rely oRTC v. Standard Oil of Cgl449 U.S. 232, 101 S. Ct. 488 (1980) &@ftem. Mfrs. Ass'n v.
EPA 26 F. Supp. 2d 180 (D.D.C. 1998) for supp@tandard Oilis inapposite because it dealt with whether the
filing of an administrative complaint to initiate administrative enforcement proceeding was figalney action,
seed449 U.S. at 242, 244, 101 S. Ct. at 494, 495, natgency pronouncement that had broad effectsregudated
community. TheChem. Mfrs. Ass’district court case predates the D.C. Circuit’kllmys inCrop Life General
Electric, andAppalachian Poweand is not controlling to the extent it confligtgth those later appellate holdings.
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Defendants quote selectively from several casasguaing that the EC Process
Memoranda do not determine rights or obligationsawe legal consequenceSeeDefs.” MTD
at 14, 15-16. First, Defendants’ position thagjitis and obligations of the permit applicants are
only determined when the Corps grants or denieEP# ‘vetoes,’ a permit” cannot be
reconciled with established D.C. Circuit precedamd, therefore, must be rejectelee suprat
24-25. Second, Defendants’ suggestion that agactogns are not final merely because they
have the effect of requiring parties to participatagency proceedings is premised on case law
arising in the context of administrative investigatand enforcement proceedind3ee, e.g.
Aluminum Co. of Am. v. United Stat&80 F.2d 938 (D.C. Cir. 1986) (agency’s assemibn
original jurisdiction over an administrative comply; Standard Oil Cq.449 U.S. at 242, 101 S.
Ct. at 494 (complaint initiating administrative erdement proceedings). Importantly, neither of
those cases involved subjecting a petitioner toaeetgal procedures that were promulgated
without notice and comment and that departed froopgrly promulgated regulations.

Last, Defendants’ reliance on the self-serving leagg at the end of the EC Memo is
misplaced.See suprat 17-18;see also Appalachian Pow&08 F.3d at 1023. In sum,
Defendants have disregarded established agenchatiegps and imposed an alternate regime
under which EPA arrogates primary authority tolits&uch an action undoubtedly has legal
consequences and is final agency action.

B. EPA’s Guidance Is Final Agency Action.

The Guidance is final agency action because c&|IEPA’s settled position and has
legal consequences for permitting authorities, (states and the Corps) administering the CWA
permit programs and for NMA'’s coal mining membetsowequire those permits to operagee
Appalachian Cogl208 F.3d at 1023. Importantly, “[flinality resinlg from the practical effect

of an . . . agency proclamation is a concept [th&. Zircuit] ha[s] recognized in the pastNat'l
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Ass’n of Home Builders v. Nortp#l5 F.3d 8, 15 (D.C. Cir. 2005). Such a prateti@ct must
change a party’s legal obligations — a requirentteait can be satisfied, as it is in this case, by a
showing that permitting authorities “were coercgdBPA]” to act in conformance with EPA’s
directives. Ctr. for Auto Safety452 F.3d at 811 (citation omitted).

First, the Guidance marks the consummation of ERlatgsion making process. EPA
directed that its regional employees are to agpyGuidance “immediately in [their] review of
Appalachian surface coal mining activities.” DeMTD Ex. 8 at 2. And, like iPAppalachian
Power, EPA has taken the firm view that the Guidancthis case was immediately applicable
and binding upon the Corps and state regulatGmnpare208 F.3d at 1022 (noting that the
guidance was unequivocal with regard to whethde stgencies were required to undertake
certain actionsyvith Ken Ward, Jr., EPA Says Its New Mining Guidanceftfls,” GIARLESTON
GAZETTE, Aug. 13, 2018 (quoting Aug. 12, 2010 EPA Desk Statement on NeRdieased
West Virginia MTM Guidance) (“We look forward toviewing West Virginia’s new water
guality guidance. In the meantinteA’s guidance stands and we will continue to use i
ensure that mining permits issued in West Virgama other Appalachian states provide the
protection required under federal law”). EPA’seetremarks refute any contention that the
Guidance is merely interlocutory or tentative.

Defendants’ assertions that the Guidance was degdras an “interim final” document
and is subject to review by the Science Advisorai8icalso carry little weightSee Crop Life
329 F.3d at 878 (invalidating agency pronouncemaanbuncing an “interim policy” that was
“pending review by the National Academy of Scieriesee alsdppalachian Power208 F.3d

at 1022 (rejecting EPA’s argument that a guidare®ithent was subject to change and thus, not

13 Available athttp://blogs.wvgazette.com/ coaltattoo/ 2010/08#pa-says-its-new-mining-guidance-stands.
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final). And, as explained in more detail abovefddelants’ claim that review of CWA permits
“‘consummates in final agency action only when anpieis issued, denied, or vetoed” again
warrants rejection.

Second, the practical effects of the Guidancetihie how EPA “made an authoritative
interpretation of its . . . authority [under thee@h Water Act] that has practical and significant
legal effects.” Reckitt Benckiser, Inc613 F.3d at 1138. Contrary to Defendants’ clasese
Defs.” MTD at 18! EPA’s Guidance has effectively created obligatiand legal consequences
vis-a-vis the Corps, state regulators, and regdlatdities, as EPA’s Guidance, and the 500
uS/cm conductivity standard set forth therein, amdp treated as a binding standaBke
Appalachian Power208 F.3d at 1023%ee alsdNMA Ex. 30 (Lambert Decl. 1 5) (detailing
EPA'’s efforts to “disguise the mandatory naturetre Guidance and referencing an EPA
statement that “they would not approve any perthis would result in a conductivity level of
greater than 50QS/cm”); NMA Ex. 26 (W. Va. Compl. 1 134, 142-48}4ting that EPA is
applying the Guidance’s conductivity standard agghlighting that “EPA . . . has required that
WVDEP delay issuing NPDES permits until EPA deterasithat the conductivity water quality
standard has been satisfied”); NMA Ex. 27 (Ky. Campintervention Y 9-10, 73-74)
(describing how EPA has begun objecting to propogerdnits based on the Guidance and how
EPA had never before objected to any permits poiégpril 1, 2010); NMA Ex. 10 (Dr. Johnson

Decl. 1 8) (“After issuance of the April 1, 2010i@ance Memorandum, EPA representatives

14 Defendants quotReliable Automatic Sprinkler Co. v. Consumer Pi®dfety Comm’n324 F.3d 726 (D.C. Cir.
2003) in arguing that neither the Guidance norBBeProcess “determine any rights, create any lelgidations, or
fix any legal relationships.’'SeeDefs.” MTD at 16, 18. There, the agency was nyeirelestigating the petitioner’s
products.See324 F.3d at 732. More importantly, the agencthat case was “required by statute to bring an
administrative proceeding before it [could] makeg &gally binding determination,” but it had nottyione so.ld.
at 734.
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stated that each permit must conform to that docin& NMA Ex. 9 (Wells Aff. § 11-12, 24)
(noting that the Corps, at EPA’s insistence, impgdse conductivity standard from the
Guidance in a recent Section 404 permit).

The regulatory environment in this case is, theeefolosely analogous to that in
Appalachian Powerwhere the court highlighted evidence of the cwereffect of EPA’s
guidance in practice and found that “obligationgaialy are [created] . . . on the part of the
State [and Corps] regulators and those they regytil&08 F.3d at 1023. Notably, such evidence
was lacking in botlCtr. for Auto. SafetgndNat’l Ass’n of Home Buildersvhich Defendants
rely on in attempting to refute final agency actiorhis case.SeeDefs.” MTD at 18-19. At
bottom,Appalachian Poweprovides a more persuasive analog to the Guiddwaceany of the
authorities cited throughout Defendants’ argumentéinality. Consequently, this Court should
reject Defendants’ arguments and find that the &uwid constitutes final agency action.

II. NMA’'S CLAIMS ARE RIPE FOR REVIEW.

Ripeness is a flexible and functional doctrine vHiepresents a prudential attempt to
balance the interests of the court and the agendglaying review against the petitioner’s
interest in prompt consideration of allegedly urflavagency action.”Fla. Power & Light Co.
v. EPA 145 F.3d 1414, 1420-21 (D.C. Cir. 1998). Riperiegletermined by a “two-pronged
test that requires a reviewing court first to easduthe ‘fitness of the issues for judicial
decision.’ . . . When a challenged decision is‘fitofor review, the petitioner must show
‘hardship’ in order to overcome a claim of lackripieness.™ Id. at 1421 (citations omitted).

Whether an issue is fit for review depends, in temwhether “(i) the issue presented is a purely

15 Defendants criticize NMA for relying upon eviderdemonstrating the practical effect of the Guidaince
Alabama, noting that the document does not appljah State.See, e.g.Defs.” MTD at 26-27, n. 10-11. EPA’s
fealty to the text of the Guidance is plainly bdligy the evidence, which underscores EPA’s flavedidmce on the
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legal one, (ii) consideration of that issue woudshéfit from a more concrete setting; and (iii) the
agency'’s action is sufficiently final.Reckitt Benckisgi613 F.3d at 1137 (internal quotation
marks and citations omitted). As shown below, NglAlaims satisfy the “fitness” and
“hardship” prongs and, thus, are ripe for reviewha time.

A. NMA'’s Challenges To The EC Process Memoranda Are Re.

NMA'’s claims involving the EC Process Memorandaférior review. Also, immediate
review of those agency actions is appropriate gthierhardship to NMA’s members that would
result from delayed review.

Whether the EC Process Memoranda are legislatles that were issued improperly
absent notice and comment and whether Defendaoéed®d their statutory authority under the
CWA and acted arbitrarily and capriciously in efisdting the EC Process and the related
screening process involving the MCIR Assessmenparely legal questionsSee Barrick
Goldstrike Mines, Inc. v. Browne?15 F.3d 45, 49 (D.C. Cir. 200@¢cord Gen. Ele¢c290
F.3d at 380 (“[W]hether the Guidance Documentlisgislative rule is largely a legal, not a
factual question, turning as it does in this casaarily upon the text of the DocumentBgetter
Gov't Ass’n v. Dep't of Statg80 F.2d 86, 92 (D.C. Cir. 1986) (finding claithat DOJ
guidelines violated FOIA and were issued withouigeoand comment in violation of the APA
were purely legal and fit for review). In partiaulthe EC Process Memoranda reflect
Defendants’ interpretation that it can ignore thtablished Section 404 permit regulations in 33
C.F.R. Part 325 and instead impose an alternatepsdhat defies Congress’s statutory division
of authority and alters the Corps’ anticipated tatpry timelines. Like the purely legal question

of what procedures EPA must follow under the staaitissue ifReckitt BenckiseiDefendants

disclaimers set forth in the text of the Guidan@®e Guidance is determining rights and obligatiand has legal
consequences in Alabama, among other states,terdfdre, constitutes final agency action.
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in this case have not sought to justify their iptetation of their CWA authority “on the basis of
the specific facts” or any particular permit apation. 613 F.3d at 1137. Instead, they have
adopted an interpretation that applies to all peapplications pending as of a certain date.
NMA'’s challenges to the EC Process Memoranda woatdenefit from further factual
development. The Court’s “appraisal of the legétay of the [EC Process Memoranda] in light
of the statutory requirements of [the CWA] and AA would not be enhanced by” the
examination of a particular permit application tisaturrently trapped within the EC Process.
Better Gov't Ass'n780 F.2d at 92-93. Contrary to Defendants’ satige,seeDefs.” MTD at
22-23, the Court need not await the outcome oEiGdProcess for individual permit
applications. The D.C. Circuit rejected a simdagument imPAppalachian Poweremphasizing
that its review of an EPA guidance document goveyine Clean Air Act Title V permitting
program (administered primarily by states) would o “more focused in the context of a
challenge to a particular permit.” 208 F.3d ataA0218. Likewise, in this case, whether
Defendants properly subjected permit applicanextoa-legal procedures that were promulgated
without notice and comment and that conflict whie statutory and regulatory framework of
CWA Section 404 “will not turn on the specificsafy particular permit.”ld.; see also NE Hub
Partners, L.P. v. CNG Transmission Cqrp39 F.3d 333, 344 (3d. Cir. 2001) (holding that a
challenge to a state regulatory process was ripeefoew and that the plaintiff need not await
the outcome of the very process that it argueduagasnful). NMA'’s contention is that
Defendants acted contrary to law in issuing theFE@ess Memoranda, which unambiguously
dictated that the memoranda — and not the exiséigglations — would govern permit
applications that were pending as of March 31, 2008 factual developments would bring

these issues into greater focus or assist the Goavaluating NMA'’s claims.
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Moreover, as explained more fully above in Partig EC Process Memoranda are final
agency actions. Defendants have plainly statetdtilesEC Process Memoranda “will” apply and
govern the agencies’ review of Section 404 perpiaations pending as of March 31, 2009.
Such a pronouncement “must be viewed as finaha {ourt’s] analysis of ripenessBetter
Gov't Ass’'n 780 F.2d at 93. For the foregoing reasons, NMAvallenges to the EC Process
Memoranda are fit for review.

As for hardship, NMA is being harmed by the EC lBsscMemoranda and will continue
to suffer hardship if the Court delays review of Mg challenges. Like ilNE Hub Partners
“the [EC] [P]rocess itself is the alleged harm.392.3d at 343 (quoting cases demonstrating
that the “hardship is the process itself”). A ldstermination ilNE Hub Partnersand other
cases cited therein, is that “the need to partieipaa state regulatory process in conflict with
federal policy has been recognized as a hardshighva claim is made against that state
process.ld. at 346 Such hardship is analogous to that whashlts from being subjected to an
unlawfully promulgated permit process g, the EC Process) that departs from and conflicts
with the existing federal statutory and regulatsaynework. In both instances, a party that is
“put to considerable delay and expense” as a re$alh unlawful process undoubtedly suffers
hardship.Id. at 345;see also Freehold Cogeneration Assocs. v. Bd. giilR®ry Comm’rs44
F.3d 1178, 1188-89 (3d Cir. 1995).

Here, NMA members governed by the EC Process Meamdarhave suffered delays and
expense. For example, Paynter Branch Mining, arANiMember whose permit application was
nearing the end of the process in early 2009, imag $een diverted to the EC Process and, as a
result, EPA has successfully delayed action ondpptication. SeeNMA Ex. 24 (Higgins Decl.

11 2, 4-5). Paynter has spent $114,000 gatheratgrwuality and benthic data in the project
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area in response to an EPA demand conveyed dimengreliminary stages of the EC Process.
Id. 1 6. Given the inaction on its application sieegly 2009 and the demands set forth by EPA
as a result of the EC Process, Paynter has eliedrthe project from its mine platd. I 7.
Another NMA member, Alex Energy, Inc., has expeceshsimilar delays as a result of the EC
Process, despite its persistent efforts to eng&ge ENMA Ex. 25 (2d Cook Decl. 1 12-17)
(summarizing emails to EPA inquiring when the 6@-dahanced coordination period can
begin). Such delays are threatening the finanvaddility of Alex Energy’s contemplated mining
project, which constitutes a severe hardsldpe id{{ 20-21see alsd-reehold Cogeneration
Assocs.44 F.3d at 1188-89.

The hardship resulting from being forced into agang unlawful process is precisely
what distinguishes this case from the cases thigridants rely on in arguing that having to
participate in agency proceedings is not sufficleardship.SeeDefs.” MTD at 21, 23 (citing
Nevada v. Dep’t of Energy57 F.3d 78, 85-86 (D.C. Cir. 2006)a. Power 145 F.3d at 1421,
Nat'l Park Hospitality Ass’n v. Dep't of Interip638 U.S. 803, 809, 123 S. Ct. 2026, 2031
(2003)). In each of those cases, how and whemancy pronouncement would have applied
was unclear Nevadainvolved a challenge to an agency transportatian hat the court found
“may never materialize.’'See457 F.3d at 84-85. IRlorida Power the petitioner was
challenging statements in a preamble to a propadedhat it asserted was EPA'’s interpretation
of the law. Seel45 F.3d at 1416. It was “uncertain whether,romat grounds,” EPA might
take action; therefore, the “further administrapreceedings” were hypothetical and attenuated.
See idat 1421.Nat’'| Park Hospitality Ass’nnvolved a challenge to a National Park Service
rule stating that the Contract Disputes Act woubd apply to disputes arising out of concession

contracts.See538 U.S. at 804-05, 123 S. Ct. at 2028. But,ispudes had even materialized in
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that case.See idat 810-12. None of those holdings are controlimthis case where NMA'’s
“challenge is to the conduct of an administrativecess that imposes an ongoing burdedE

Hub Partners 239 F.3d at 346. Here, asNi Hub Partnerspermit applicants are currently
being subjected to an improper process, the MCIR Assessment and the EC Process) and are
being harmed as a result. In light of the fitnesthe issues and the hardship that NMA will
suffer from delaying review, NMA'’s challenges t@tBC Process Memoranda are ripe.

B. NMA'’s Challenge To The Guidance Is Ripe.

EPA'’s Guidance is fit for review. NMA'’s challenge the Guidance raises primarily
legal issues, the Court’s consideration of thatlehge would not benefit from further factual
development, and the Guidance is final agency actgee Reckitt Benckis€13 F.3d at 1137.

As Defendants point out, NMA'’s challenge to the dauce raises legal issueSee
Defs.” MTD at 24. NMA has claimed that the Guidar{p violates the APA because it was
issued without notice and comment; and (ii) viadatee CWA, NEPA, and the Surface Mining
Control and Reclamation Act because EPA exceedeslatutory authority and acted arbitrarily
and capriciously.SeeCompl. 11 97-99, 109-137. Such claims preseft lggestions regarding
the scope of EPA’s authority under each of thoatitgs.

The Court’s consideration of NMA'’s challenge to theidance would not benefit from
further factual development in a more concretarggttiespite Defendants’ arguments to the
contrary. SeeDefs.” MTD at 24-25, 27. The D.C. Circuit fourftht a challenge to an EPA
guidance document impacting an analogous regulaorironment was ripe for review, and it
rejected EPA’s argument that the Court’s “reviewuldobe more focused in the context of a
challenge to a particular permitAppalachian Power208 F.3d at 1023 n. 18. The same is true
in this case. Whether EPA properly instructedestatthorities and the Corps to include the 500

uS/cm conductivity standard in CWA Section 402 afd germits or whether EPA properly
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proclaimed that an entire category of projectskisly to result in significant impacts and, hence,
require the preparation of an environmental imgéattement under NEPA, does not turn on the
specifics of any particular permit application. A&oes not seek to justify the interpretation of
its authority €.g, to promulgate a region-wide water quality staddarder the CWA) on the
specific facts of any particular permit applicatitiut has instead adopted an interpretation . . .
that would apply in many situations” involving paged surface mining projectSee Reckitt
Benckiser613 F.3d at 1137.

The Guidance is sufficiently final for purposestut Court’s ripeness analysiSeePart
Il supra(explaining how the Guidance is final agency aotio‘Where, as here, the agency has
stated that the action in questigoverns and will continue to goveits decisions, such action
must be viewed as final in [the Court’s] analydisipeness.” Better Gov’'t Ass'n780 F.2d at 93
(emphasis in original).

Defendants go to great lengths to argue that thda®uae is discretionary and, hence, that
review should await a “concrete scenario where BR&exercised its discretion in applying the
[] Guidance to a specific case.” Defs.” MTD at 28-26-29. Defendants further assert that the
available evidence demonstrates that the Guidaneetibeing applied as a binding rutgee id.
at 27-29. In doing so, they argue that reliancewadence of application automatically renders
NMA’s challenge unfit for reviewSee idat 26-27-° Each of Defendants’ contentions fails.

The Guidance is, in fact, being applied as a bigdegislative rule because, among other

things, EPA is insisting that CWA Section 402 afd $ermits include the conductivity limit set

16 Defendants also insist that EPA has an “instingldnterest” in refining the Guidance “[a]s théesce
develops,” and they point to the fact that the @oie was designated as “interim” and that thestilfeconsidering
comments.SeeDefs.” MTD at 25. That a document, which annownttet it is effective immediately, is artfully
labeled as “interim” and is made subject to cornitigueview and refinement does not render it unripee, e.g.
Crop Life 329 F.3d at 878, 884 (setting aside an EPA ‘“imtgrolicy” that was pending review by the National
Academy of Sciences).
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forth therein. SeeCompl. 11 90, 113-14ee alsdNMA Ex. 30 (Lambert Decl. 1 5); NMA EXx.
26 (W. Va. Compl. 11 134, 142-43); NMA Ex. 27 (Kgompl. in Intervention {1 9-10, 73-74);
NMA Ex. 10 (Dr. Johnson Decl. 1 8); NMA Ex. 9 (Wekff. 1 24); NMA Ex. 4 (R. Johnson
Decl. § 14)*'

In addition to the statements from NMA’s memberrss the evidence from state
regulators confirming that EPA is applying the Gande as a binding rule that most glaringly
illustrates that the Guidance is fit for revie®ee, e.g NMA Ex. 30 (Lambert Decl. § 5); NMA
Ex. 26 (W. Va. Compl. 11 134, 142-43); NMA Ex. K& ( Compl. in Intervention 1Y 9-10, 73-
74); NMA Ex. 10 (Dr. Johnson Decl. 1 8). The coereeffect of EPA’s Guidance on permitting
authorities in this case — to include the conditgtistandard in permits or risk EPA’s objection —
is analogous to the effect of the challenged guidanAppalachian Power See208 F.3d at
1023-24 (noting that “with the Guidance in pla@gional EPA offices have solid legal grounds
for objecting to State-issued permits if the Statthorities refuse to bend to EPA’s will”).
Whether EPA has properly instructed permitting atitles to apply the Guidance and require
compliance with the conductivity standard will @t any more ripe and “will not turn on the
specifics of any particular permit3ee idat n. 18.

Defendants point to three examples of permitsttigt claim were issued without the
conductivity limit contained in the Guidance. Tpresence of these exceptions does not render
an otherwise ripe controversy unripéf. Appalachian Powei208 F.3d at 1023 (“EPA has

given the States their ‘marching orders’ and EPpeexs the States to fall in line, as all have

" See suprat 28-29 for full explanatory parentheticals. &wefants suggest that NMA'’s claim that EPA is
applying the Guidance in a binding manner “goed beyond the statements in the declarations” ditddMA’s
motion for preliminary injunctionSeeDefs.” MTD at 27. n.11. Defendants quote sele&tyifrom those
declarations and ignore other statements withirddwarations, set forth above, that adequatelpatNMA'’s
claim. Moreover, given the procedural posturehif tase, the Court must still “accept as truefahe factual
allegations contained in the complainWilson 2010 WL 3001716, at *2.
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done, save perhaps Florida and Texas”). The kayiny for purposes of this Court’s ripeness
analysis is whether EPA has instructed permittintparities that the Guidance is binding and
that permits must include the conductivity standé@de idat n. 18. In any event, Defendants’
examples are distinguishable for the following oees (i) EPA’s evaluation of the Section 402
permit for the Stinking Creek Mine in Kentucky paated the issuance of the Guidarssse

Defs.’ MTD Ex. 9; (ii) the Bucy #2 Mine in West \gjinia involves no valley fill$® seeletter
from Evelyn MacKnight, EPA Region 3, to Jeffrey §ans, W. Va. Dep’t of Envtl. Prot. (May
13, 2010) (NMA Ex. 28); and (iii) Oxford Mining Cgmany’s proposed project is in Ohio, which
already has a numeric water quality standard (2480m), as opposed to a narrative standard,
for conductivity in place as a matter of state lgseeletter from Tinka Hyde, EPA Region 5, to
Ginger Mullins, Corps Huntington Dist. (May 27, ZDANMA Ex. 29), at 6 (referencing
“Ohio’s water quality standard for conductivity 2400uS/cm”).

Defendants erroneously argue that the Court’s denstion of evidence of application of
the Guidance automatically renders NMA's challengeape. SeeDefs.” MTD at 26-29. To the
contrary, the D.C. Circuit has, on numerous occesioonsidered evidence of application in
reviewing and invalidating agency pronounceme@seAppalachian Power208 F.3d at 1023
(emphasizing evidence that an EPA guidance documasbeing applied as binding in the
field); U.S. Tel. Ass’n28 F.3d at 1234-35 (considering evidence of apfibn in holding that an
agency'’s penalty schedule was a legislative rudearpolicy statement). In both of those cases,
the court rejected ripeness challeng8se Appalachian Powe208 F.3d at 1023 n. 18.S. Tel.

Ass’n 28 F.3d at 1234 n. 2. In another case, althdlgltourt evaluated a challenge to an

8 The use of valley fills in surface mining operatids arguably the key driver for EPA’s promulgatiaf the
Guidance, as demonstrated by Administrator Jackgm@nouncement during the press conference ratpése
Guidance that “You're talking about no, or very fealley fills that are going to meet this standarbavid
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agency guidance document primarily on the texhefdocument, its consideration of evidence
of application did not render the case unrifee Gen. Elec290 F.3d at 380-81, 385 (finding
ripe controversy and concluding that “the Agen@pplication of the Document does nothing to
demonstrate that the Document has any lesser flghdifect in practice”).

The cases that Defendants cite to in arguing thiasideration of evidence of application
renders a challenge unfit for review are inapeeDefs.” MTD at 26. In each of those cases, the
agency had not yet begun applying the challengedrdent; thus, any evidence of application
would have been speculativEeeCement Kiln493 F.3d at 227 (explaining that an argument
regarding evidence of application “would be unaafalé in any event, as the HHRAP has not yet
been applied to any facility”Pub. Citizen, Inc. v. Nuclear Regulatory Comn®40 F.2d 679,
680 (D.C. Cir. 1991) (“Because . . . the Commissian yet to employ [the challenged
document] in a specific rulemaking or licensinggaeding, we find the challenge unripe.”);
Mun. of Anchorage v. United Stat@80 F.2d 1320, 1324-25 (9th Cir. 1992) (notinaf th
evidence of application was necessary to evaluatther an EPA-Corps memorandum of
agreement was substantive and, thus, subject tARIAés notice and comment requirement).
Here, by contrast, NMA has presented evidence dstraiing that EPA has taken the
unequivocal position that the conductivity standarthe Guidance applies to the Corps’ and
states’ administration of CWA permit programs. iA&\ppalachian PoweNMA'’s challenge to
EPA’s Guidance is ripe for reviewsee208 F.3d at 1023 n. 18.

Regarding the second part of the ripeness tesaydé review would cause hardship”
because NMA’s members are already being harmedPdyEGuidance.See Reckitt Benckiser

613 F.3d at 1137. EPA’s unlawful imposition of tenductivity standard in the Guidance is

FahrentholdEnvironmental Regulations to Curtail Mountaintopriitig, THE WASHINGTON POST, April 2, 2010,
available athttp://www.washingtonpost.com/wp-dyn/content/agi2010/04/01/AR2010040102312.html.
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threatening the very existence of an NMA small bess member company.SeeNMA Ex. 4

(R. Johnson Decl. 11 11-19). That operator isesuni) delays in the issuance of Section 402 and
404 permits that stem from EPA’s imposition of Geidance.See idf{ 11-16. EPA’s

imposition of the conductivity standard also thesstto render a proposed mining project in
Kentucky infeasible for one of NMA’s memberSeeNMA Ex. 9 (Wells Decl. 11 11-14, 23-24).
Indeed, having to lower existing conductivity levéd the levels set forth in the Guidance is
forcing the company to choose between expendinigilpittve sums of money on technology and
abandoning the project and the right to exercsenbperty rightsSee idJ{ 13-14. NMA'’s
members’ hardships as a result of the Guidancesatend significant, and therefore immediate
judicial review of the Guidance is warranted.

V. NMA HAS STANDING TO CHALLENGE THE EC PROCESS MEMORA NDA.

NMA has standing under Article 11l of the Constitut to challenge the EC Process
Memoranda. Constitutional standing requires a sgwf (i) injury-in-fact; (i) causation; and
(i) redressability. SeeDefs.” MTD at 29 (quoting\ss’n of Flight Attendants v. U.S. Dep't of
Transp, 564 F.3d 462, 464 (D.C. Cir. 2009)). NMA satsfieach of these three elements.

First, NMA’s members are suffering, and will contento suffer, injury that is concrete
and particularized. The EC Process Memoranda alémeed Defendants to restart and pause
the clock with respect to Section 404 permit agians pending on March 31, 2009, even in
instances where EPA did not comment during the €alpsignated comment perio8eeNMA
Ex. 24 (Higgins Decl. 11 3-6); NMA Ex. 25 (2d Cobkcl. 11 5, 9, 12-18). One permit

application that is currently subject to the ECdess, for example, was nearing the end of the

19 Again, Defendants seek to downplay the impachisfdeclaration by arguing that the Guidance stéi@sit does
not apply in Alabama. For the reasons explaineyafsee suprat n. 15, Defendants’ arguments should be
rejected. EPA has, in fact, applied the Guidandhis company, which has effectively stalled tieenpitting
process and is thereby threatening to drive thepammy out of business.
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existing permit process under 33 C.F.R. part 388,al that remained was for the Corps to draft
the narrative for the permiSeeNMA Ex. 24 (Higgins Decl.  3). EPA effectivelydset” the
timeline for that permit application, which currBntemains in limbo.See idf 4. Moreover,
despite Defendants’ claim that the EC Procesgénded to expedite the permitting process for
those pending applications, EPA has demonstrateshaiilingness to even initiate the 60-day
enhanced coordination perio&eed. { 5; NMA Ex. 25 (2d Cook Decl. 1 12-17). The gsla
from the EC Process are threatening the financadilty of proposed mining projectsSee

NMA Ex. 24 (Higgins Decl. 11 7-8); NMA Ex. 25 (2ab6k Decl. 11 19-21).

The EC Process has also resulted in undue ang gostiess. For example, one operator
has spent about $114,000 in an attempt to gathartilat EPA demanded after subjecting that
operator to the EC Process. NMA Ex. 24 (HigginsID®#] 6-7). That operator recently decided
to remove the project from its mining plan, therémegoing the exercise of its property rights.
Sedd. § 8. Being subjected to this additional, illegedcess is itself a sufficient injury for
standing purposesCf. NE Hub Partners239 F.3d at 342 Consequently, NMA’s members
whose permit applications are subject to the EC&a® need not await the ultimate denial or
veto of a permit to allege sufficient injury, asfBredants suggesSeeDefs.” MTD at 30.

Defendants implicitly concede that delays resultnogn the EC Process constitute
sufficient injury for purposes of constitutionahstling,seeid., and instead argue that NMA
cannot demonstrate that such injury is caused ®¥@ ProcessSedd. at 30-31. Defendants
are wrong on this point. As explained above, ERA the Corps have used the EC Process

Memoranda to revisit permit applications that weeading as of March 31, 2009 and effectively

20 Although theNE Hub Partnerslecision analyzed hardship in the context of angss analysis, the requirement to
show hardship from delayed review under the ripggestrine “overlaps with the injury in fact faadtstanding
doctrine.” Navegar, Inc. v. United StateB03 F.3d 994, 998 (D.C. Cir. 1997).
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start the permitting process all over again. Ornase applicants, Paynter Branch Mining,
would not have spent $114,000 to gather additidatd that EPA demanded but for the EC
Process.SeeNMA Ex. 24 (Higgins Decl. 11 3, 6-7). Moreover tlbor the EC Process, Paynter
would not have removed a project from its plan tiead received all required permits other than
the Section 404 permit, and was nearing the enldabfpermitting process in early 2008ee id.
11 3, 8. Another NMA member, Alex Energy, has exgpeed delays that can only be attributed
to the EC Process, as EPA has repeatedly ignaegdeids to initiate the 60-day coordination
period. SeeNMA Ex. 25 (2d Cook Decl. 11 9, 12-17). But foetEC Process, Alex Energy
would not be in the position that it is today, atvey action from an unresponsive EPA and
uncertain of what process lies ahead. Indeed, taPd to participate in the original comment
period for that permit, which closed on Septemider2D08. See id{{ 4-5.

Defendants primarily attempt to disprove causabiparguing that a declaration
submitted in support of NMA’s motion for preliminainjunction reflects that delays could
result from factors other than the EC ProceSseDefs.” MTD at 31. In that declaration, an
NMA member details the delays that it is sufferasga result of EPA’s Guidance with regard to
Section 402 and 404 permitting processes for &eptap Alabama.SeeNMA Ex. 4 (R. Johnson
Decl. 11 11-16). Defendants’ reliance on thatakation is misplaced. That the Guidance is
currently being used to delay the issuance of gsrthat are not subject to the EC Process does
nothing to disprove that the EC Process is alssingiseparate injury to other permit applicants.
Indeed, the EC Process has effectively reset atlédipermitting timelines and subjected NMA
members to additional process that is not conteieghlander the existing regulatory scheme.

The remedy that NMA seekisg., vacatur of the EC Process Memoranda, would redres

the injuries outlined above. If the EC Process Meanda are invalidated, NMA will no longer
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be subject to the unlawful process contemplateckihe Moreover, such a remedy would place
permit applicants back in the position that thegested to be in absent the EC Process,
nearing the end of the Section 404 permit proaegl,all comment periods closed, all
requirements satisfied, and awaiting the Corpdtitigaof the final permit decisionSeeNMA

Ex. 24 (Higgins Decl. T 3); NMA Ex. 25 (2d Cook Deg18). Any further action on those
applications would be governed by established,fismtiregulations with timeframes and
procedural safeguard§ee generall33 U.S.C. § 1344; 33 C.F.R. part 325. Defendants
speculate that even if the EC Process Memorandseaigside, there is no guarantee that the
permit applications will be evaluated any more glyidecause, for example, EPA may choose
to exercise its Section 404(c) authori§yeeDefs.” MTD at 32. Defendants’ speculation is
improper and beside the point. A number of evanght affect the issuance of a Section 404
permit in the futuree.g, EPA’s exercise of Section 404(c) authority, @hallenge to a permit
filed by anti-coal groups. Such events, howevauyhd be governed by codified procedures and
are mere contingencies at this point. By contia®,clear that the delays, uncertainty, and €ost
that are a direct result of the EC Process wouletdeessed by vacatur of the EC Process
Memoranda and the reinstatement of permit apptinatat the point within the existing permit
regime where those applications were prior to tieiersion into the EC Process.

V. THE COURT SHOULD DEFER CONSIDERATION OF DEFENDANTS’

JURISDICTIONAL CHALLENGES UNTIL THE MERITS IFIT FA  CES
DISPUTED FACTS.

In the alternative, if the Court cannot decide Défnts’ jurisdictional challenges based
solely on the allegations of the Complaint anduhédisputed facts outside of the Complaint, it
should defer consideration of those challenged wiears the merits of NMA’s APA claims
(Counts I-1ll). Defendants’ arguments regardintafiagency action, ripeness, and standing are

inextricably intertwined with the merits of NMA’daams (Counts I-11l) that the EC Process
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Memoranda and Guidance are binding, legislativesrpromulgated without notice and
comment in violation of the APA. Accordingly, the extent the Court must resolve disputed
facts in resolving Defendants’ jurisdictional cleages, it should wait until it adjudicates the
merits of those claimsSee Herbert974 F.2d at 198[T]hough the trial court may rule on
disputed jurisdictional facts at any time, if theg inextricably intertwined with the merits of the
case it should usually defer its jurisdictional idem until the merits are heard.”).

Whether the EC Process Memoranda and Guidancetobastinding, legislative rules,
as opposed to policy statements, may require thet@manalyze whether those agency
pronouncements are binding as a practical matgetemonstrated by Defendants’ application of
those documentsSeeGen. Elec.290 F.3d at 383 (“Our cases likewise make clieatr &n
agency pronouncement will be considered binding psactical matter if it either appears on its
face to be binding . . . or is applied by the agana way that indicates it is binding[.]"). Such
an analysis is also linked to the Court’s detertnams on final agency action, ripeness, and
standing, as recognized by the D.C. Circuit in Enmtases involving APA challenges to agency
pronouncements where the government raised the jsaisgictional defenses as her@ee U.S.
Tel. Ass'n 28 F.3d at 1234 n. 2 (“The Commission also ramstensible jurisdictional
arguments, standing and ripeness, which reallydarthe same question — whether the
statement is binding. As such, they are circutal @ot worth separate consideration as
jurisdictional arguments.”see also Crop Life329 F.3d at 881 (concluding that the agency’s
arguments on standing and ripeness “rapidly falihgywayside” after the court “determin|ed]
that the [challenged] directive . . . is indeedrading regulation”).

In light of the foregoing, Defendants’ jurisdicti@ichallenges are “inextricably

intertwined” with the merits of NMA’s claims unddre APA. Herbert 974 F.2d at 198.
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Consequently, if the Court cannot rule on Defenslanbtion based solely on the undisputed
facts within or outside of the Complaint, it shodkefer resolution of the jurisdictional
challenges in Defendants’ motion until it adjudesathe merits of NMA’s APA claims.

VI. EPA’'S USE OF THE MCIR ASSESSMENT IS NOT A DECISION COMMITTED
TO AGENCY DISCRETION BY LAW.

The APA bars judicial review of agency action tisdtcommitted to agency discretion by
law.” 5 U.S.C. § 701(a)(2). “This is a very nasrexception, Citizens to Pres. Overton Park v.
Volpe 401 U.S. 402, 410, 91 S. Ct. 814, 820 (1971),andgency which invokes the exception
“must rebut the presumption that agency actiondscjally reviewable.” Cody v. Cox509 F.3d
606, 610 (D.C. Cir. 2007) (noting that only “narrocategories [of agency decisions] satisf[y] the
strictures of subsection 701(a)(2¢.4, “decision[s] involving complicated foreign policy
matters,” “an agency'’s refusal to undertake anmeefoent action,” or an agency’s
“determination [on] how to spend a lump-sum appeadfmn”) (citations omitted).

Defendants’ argument that EPA’s use of the MCIReAsment to screen permit
applications for inclusion in the EC Process wasmitted to its discretion by law is flatly
wrong. Defendants’ argument assumes that the B€eBs is lawful and contemplated under the
statute. Yet, nothing in the CWA provides EPA #laghority to divert a group of permit
applications from the lawful process governed mglstanding, codified regulations into an
alternate permitting regime promulgated withouicetnd comment. And nothing in the statute
provides EPA with the authority to apply its owmerpretation of the 404(b)(1) Guidelines early
in the permitting processee Coeur Alaskd 29 S. Ct. at 2467 (noting that EPA’s only twskis
under Section 404 are to develop the 404(b)(1) &imds for the Corps to apply and to exercise

its authority under 404(c)), which is effectivelyhat EPA has done during the screening process.
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EPA used the screening process to improperly rermpeuait applications from the
existing permitting process and to subject themrtalternate, unlawful process. And, it did so
without notice and comment. Certainly, nothingha APA or the CWA commits to EPA the
unfettered authority to prescribe processes thaflicowith existing regulatory requirements.

Defendants’ authority has little bearing on thiseeaEach of those cases was an instance
where an agency refrained from taking administeasigtion. Heckler v. Chaneinvolved the
situation where courts most often invoke the exoadb reviewability,.e., an agency’s
decisionnotto bring an enforcement actioikee generall$70 U.S. 821, 105 S. Ct. 1649 (1985)
(holding that prison inmates could not compel FDAting enforcement action against prison
officials for use of drugs in lethal injection)n &ddition, Defendants rely on two cases in which
the courts held that EPA’s decisinat to “veto” CWA permits was not reviewabl&ee District
of Columbia v. Schramné31 F.2d 854, 859-60 (D.C. Cir. 1980) (notingt tvhile EPA’s
decision to “veto” a Section 402 permit is revievegaliEPA decisiomot to veto such a permit is
not reviewable)see also Pres. Endangered Areas of Cobb’s Histogy,v. U.S. Army Corps of
Eng’rs, 87 F.3d 1242, 1249 (11th Cir. 1996) (without gmmg APA Section 701(a)(2)
exception, holding that EPA’s decision not to “Vedcsection 404 permit was not reviewable
under the CWA because “[b]y statute, the Admintsirgs authorized rather than mandated to
overrule the Corps”). Thus, the MCIR Assessmestlgect to judicial review.

CONCLUSION

For the foregoing reasons, the Court should derfgriaiants’ motion to dismiss in its

entirety.
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