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west virginla depanment of environmental protection

Justification and Background for Permitting Guidance for
Surface Coal Mining Operations to Protect West Virginia’s
Narrative Water Quality Standards, 47 C.S.R. 2 §§ 3.2.e and 3.2.i

PURPOSE

The West Virginia Department of Environmental Protection (“DEP”) adopts this
Justification and Background for its “Permitting Guidance for Surface Coal Mining Operations
to Protect West Virginia’s Narrative Water Quality Standards” (the “Guidance”™). The Guidance
is intended to facilitate compliance with applicable statutory and regulatory requirements and to
provide reasonable means of effectuating the intent of the narrative criteria, as well as to enforce
the mandate of the Clean Water Act (“CWA™) that every permit contain effiuent limitations that
reflect the practicable pollution reduction a state can achieve,’

The Guidance was developed in accordance with the West Virginia Water Pollution
Control Act (“WVWPCA™), which states that “the public policy of the State of West Virginia to
maintain reasonable standards of purity and quality of the water of the State consistent with (1)
public health and public enjoyment thereof; (2) the propagation and protection of animal, bird,
fish, aquatic and plant life; and (3) the expansion of employment opportunities, maintenance and
expansion of agriculture and the provision of a permanent foundation for healthy industrial
development."™

As it must, the Guidance also recognizes the intent of the West Virginia Legislature,
which has formally resolved as follows:

» That any interpretation and implementation of West Virginia’s narrative
water quality standards is the responsibility of the West Virginia
Department of Environmental Protection;

e That the requirements of the narrative criteria are met when a stream (a)
supports a balanced aquatic community that is diverse in species
composition; and (b) contains appropriate trophic levels of fish (in
streams with sufficient flows to support fish populations); and (c) the
aquatic community is not composed only of pollution tolerant species or

V' American Paper Institute, Inc. v. United States Environmental Protection Agency, 996 F.2d
346, 349 (D.C, Cir,, 1993)
* W. Va. Code § 22-11-2(a).
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the aquatic community is composed of benthic invertebrate assemblages
sufficient to perform the biological functions necessary to support fish
commumities within the assessed reach (or, if the assessed reach has
insufficient flows to support a fish community, in those downstream
reaches where fish are present); and

¢ That interpretation of West Virginia’s narrative water quality standards
must faithfully balance the protection of the environment with the need
to maintain and expand opportunities for employment, agriculture, and
industry as set forth in the Legislature’s statement of pubhc policy as
contained in the West Virginia Water Pollution Control Act.?

BACKGROUND

“West Virginia has had primacy of the NPDES program since 1982 and has narrative
water quality standards that predate its NPDES primacy. These criteria are found in West
Virginia’s Code of State Rules, which states, in pertinent part, “No significant adverse impact to
the chemlcal physical, hydrologic, or biological components of aquatic ecosystems shall be
allowed.™

In light of its goals to advance, wherever attainable, water quallty that provides for
recreation and the protection and propagation of fish, shellfish, and wxldllfe, and to assure that
surface mining operations are conducted so as {o protect the environment,® DEP reviewed its
NPDES permitiing and compliance assessment protocols vis-a-vis West Virginia’s narrative
water quality standards and solicited public comment regarding these issues. As a result, DEP
adopts the Guidance, which describes the procedures DEP will implement in the development of
NPDES permits for the coal mining industry. These new procedures shall take effect
immediately, In light of the changing nature of the policy concerns addressed herein, this
document is intended to be dynamic and will likely be modified in the future as technology and
best management practices develop and improve.

While DEP appreciates EPA’s recent effort to assist the states in interpreting their various
narrative water quality standards, DEP finds that the Guidance is the more appropriate approach
for West Virginia for several reasons. First, it involves subject matter uniquely within DEP’s
expertise and special knowledge. Further, while this document specifically addresses concerns
related to the mining industry, it is designed to be adapted in the future to address all discharges
to water bodies that will cause, or that have the reasonabie potential to cause or contribute to,
excursions from water quality standards. Finally, it does not use an overbroad, generic criterion
(i.e. conductivity) to set unattainable limits, but instead identifies specific pollutants that can be
managed through the inclusion of appropriate whole effluent toxicity (“WET”} monitoring
and/or limits and best management practices (“BMPs”) in NPDES permits, where there is
reasonable potential to cause or contribute to excursions from water quality criteria,  If the

H.C.R. 111 (2010 Regular Session).
47CS8.R.2§3.2.

See 33 U.S.C. § 1251{(a)(2)

See 30 U.S.C. § 1202(d)
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applicant cannot demonstraie, by means of its chemical and biological monitoring and the
control measures outlined in the plans it will submit with its application, that it does not have
reasonable potential (“RP”) to cause or contribute to an excursion above the narrative criteria,
the permit writer should treat new or expanded discharges as if they have RP and include WET
limits in the permit, in accordance with 40 C.F.R. § 122.44(d)(1)(v). Alternatively, if the
operator identifies toxic pollutants that can be regulated through the use of numeric limits, DEP
will put a regulatory control number for those pollutants in the operator’s permit.

PROTECTION OF THE AQUATIC ECOSYSTEM

As stated above, the narrative water quality criteria set out in 47 C.S.R. 2 § 3.2.i prohibits
the introduction of wastes that cause significant adverse impact to the chemical, physical,
hydrologic.or biological components of aquatic ecosystems, These criteria are valid components
of West Virginia water quality standards that have been properly promulgated by the West
Virginia Legislature and approved by the EPA, The phrase “significant adverse impact” is not
defined in the CWA or the WVWPCA, the regulations promulgated thereunder or in any
literature or guidance published by the EPA. DEP has determined that “significant adverse
impact” is more than a change in the numbers or makeup of the benthic macroinvertebrate
community in a segment of a water body downstream from a point source discharge. It is,
instead, a material decline in the overall health of an aquatic ecosystem.” A goal of the CWA
and the WVWPCA is to protect the aquatic ecosystem as a whole; it is a holistic standard that
requires a holistic approach to ecosystem assessment. In contrast to numeric water quality
criteria, which can be applied by analysis of samples of water taken at any discharge or
monitoring point in a stream, compliance with a standard that protects the aquatic ecosystem
must be assessed in the broader area comprising the ecosystem. An ecosystem does not exist at a
single point and, accordingly, its health cannot be assessed at a single point,

The Pond-Passmore Study, upon which EPA relied in the development of its guidance on
this subject, concludes that West Virginia’s narrative standard is violated by surface coal mining
operations based on the Study’s application of two biologic assessment tools, the West Virginia
Stream Condition Index (“WVSCI”) and the draft Genus Level Index of Most Probable Stream
Status (“GLIMPSS™), to samples of benthic macroinvertibrate life taken from these streams.
This conclusion is flawed for two reasons. First, West Virginia does not use the draft GLIMPSS
in its assessment of the biologic health of State streams. Second, these tools are just that — tools.
They are not stand-alone determinants of compliance with the narrative standard. Any
application of these assessment tools in determining compliance with the narrative standard must
faithfully apply the language of the standard itself, which prohibits significant adverse impacts
on the chemical, physical, hydrologic or biological components of the aquatic ecosystem. Thus,
DEP’s Guidance follows long-standing EPA guidance, which indicates that biosurveys cannot
fully characterize an entire aquatic community and its many attributes, and accordingly suggests
that “State standards should contain biological criteria that consider various components (e.g.

7 An aguatic ecosystem is a dynamic complex of plant, animal, and microorganism communities
and their non-living environment interacting as a functional unit within water. See, Coweeta
Long Term Ecological Research “Glossary of Terms.”
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algae, inveriebrates, fish) and attributes (measures of structure and/or function) of the larger
aquatic community.”*

Through implementation of the Guidance, DEP continues its existing practice of using
WVSCI in addition to consideration of other factors affecting the aquatic ecosystem to enforce
its narrative water quality standards. By way of background, WVSCI was developed for EPA by
national experts to assess biological integrity in West Virginia's waterways through “carefu]
measurement of the natural aquatic ccosystem and its constituent biological communities,”
including the evaluation of benthic macroinvertebrate communities. It was specifically designed
for assessment of the biological component of the 47 C.8.R. 2 § 3.2.i narrative criteria and has
been used as a tool in developing the Impalred Streams List (*303(d) List™) and the TMDLs
resulting therefrom for almost a decade.'® WVSCI acknowledges that “[i]t is the responsibility
of West Virginia’s [Department] of Environmental Protection to maintain and protect the
ecosystem health of the state’s waters[,]” and “{iJn keeping with the Clean Water Act and
technical guidance from USEPA, DEP developed water quality standards for the protection of
ecosystem health. nil

DEP’s Guidance is the appropriate methodology for implementing West Virginia’s
narrative water quality standards, because it is consistent with the Federal Regulations regarding
establishing limitations, standards, and other permit conditions for NPDES programs, and it
incorporates a holistic approach to ecosystem assessment and protection. The CWA’s
implementing regulations require WET testing and limits when the State finds that a discharge
has RP to cause or contribute to excursions from water guality standards.

[W]hen the permitting authority determines . . . that a discharge causes,
has the reasonable potential to cause, or contributes to an in-stream
excursion above a narrative criterion within an applicable State water
quality standard, the permit must contain effluent limits for whole effluent
toxicity. Limits on whole effluent toxicity are not necessary where the
permitting authority demonstrates in the fact sheet or statement of basis of
the NPDES permit . . . that chemical-specific limits for the effluent are
sufficient to attain and mamtam applicable numeric and narrative State
water quality standards. '

WET testing allows flexibility where appropriate (e.g. allowing time to collect additional data for
RP determination to supplement limited data sets) and is consistent with DEP’s policy that

 EPA’s Policy on the Use of Biological Assessments and Criteria in the Water Quality Program
(May 1991) (“1991 Policy™)

* A Stream Condition Index for West Virginia Wadeable Streams, March 28, 2000 (Rev. July 21,
2000) (“Stream Condition Index™,

0 However, a stand-alone WVSCI score has never been the sole determinant of compliance or
non-compliance with the narrative standard. This is because WVSCI scores are influenced by
many factors (e.g. habitat, geology, and pH).

' Stream Condition Index
"2 40 C.F.R. § 122.44(d(1)(V)




permittees develop robust monitoring plans with the intention of identifying any causative
poliutants and adjusting their methods of operation so that those problems may be remedied
before the aquatic community suffers a significant breakdown.

WVSCI considers various components (e.g. algae, invertebrates, fish) and attributes
(measures of structure and/or function) of the larger aquatic community. “Because biological
“integrity is a strong indicator of overall ecological integrity, it can serve as both a meaningful
goal and a useful measure of environmental status. . . .”'> Based on the Sth percentile of
reference values, the current WVSCI score that indicates the integrity of a benthic
macroinvertebrate community in West Virginia’s wadeable streams is 68.0. The threshold for
inclusion on the 303(d) List has historically been 60.6. That value subtracts a precision estimate
from the 5th percentile of reference values, and its historical use was intended to take into
account sampling error and to aid DEP in allocating its resources so as to avoid misclassifying
non-impaired waters as impaired. WVSCI and its application in the 303(d) listing process are
consistent with methodologies implemented to assess protection of aquatic ecosystems by all of
West Virginia’s neighboring states.

CAUSATIVE POLLUTANTS / PROTECTIVE THRESHOLDS

EPA has recently set a numeric limit on conductivity at 500 pS/cm, finding that
conductivity levels below 300 uS/cm generally will not cause a water quality standard violation
and that in-stream conductivity levels above 500 pS/cm are likely to be associated with adverse
impacts that may rise to the level of exceedances of narrative state water quality standards,'*
However, DEP’s data shows that more than a simple conductivity measurement is nccessary to
determine the health of a stream. As proof that a number for specific conductance is an
inappropriate gauge, FIGURE 1 below illustrates that a stream can have a low level of specific
conductance and a WVSCI score firmly within the range for impairment; conversely, a stream
can have a high level of specific conductance and a WVSCI score that indicates the stream is
above the threshold for impairment. WVSCI scores are affected by many factors: habitat, other
uses of the stream and the surrounding land, other pollutants unrelated to conductivity (e.g. fecal
coliform), inter alia. Certain stream reaches simply cannot attain a “good” WVSCI score

" because of those factors.

> 1991 Policy

' EPA’s Detailed Guidance: Improving EPA’s Review of Appalachian Surface Coal Mining
Operations under the Clean Water Act, National Environmental Policy Act, and the
Environmenial Justice Executive Order (April 1, 2010) (“April 1 Memo™)
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The Pond-Passmore Study found a shift in the benthic macroinvertibrate community
downstream from mining activity, but did not otherwise correlate this finding with any
significant or adverse impairment of the ecosystem. Where the only impacts to this component
of the ecosystem are diminished numbers of certain genera of mayflies, without evidence that
this has had any adverse impact of any significance on the rest of the ecosystem, the State cannot
say that there has been a violation of its narrative standard. Various scientific studies and
evaluations performed by DEP indicate that lowered biclogical condition is associated with
increased ionic strength, but scientists remain less than certain about the specific causative
pollutant(s) and the concentration(s) responsible for impairment. Additional uncertainty is
present in correlative studies, because the effects of increased ionic strength cannot be
completely distinguished from the effects of other stressors that often co-occur (e.g. organic
enrichment, sedimentation). In fact, most available information atiempts to relate biological
condition to a surrogate parameter, such as specific conductance.

Because conductivity represents the combined concentrations of all different dissolved
ions, each with potential varying toxic effects, regulation solely via an indicator such as specific
conductance is not the best way to protect against excursions from narrative standards, For
example, the elevated dissolved pollutants most commonly associated with mining discharges
are sulfate and bicarbonate alkalinity, EPA has not published national recommended aquatic life
protection criteria for those pollutants. Similarly, chloride, for which West Virginia has adopted
EPA’s recommended numeric aquatic life protection water quality criteria, may also be present
in some cases. But because chioride seldom exists in the absence of sulfates or alkalinity,
singular control of chloride cannot be expected to resolve all ionic stress.

DEP has performed a correlative evaluation of benthic condition and specific
conductance. This evaluation suggests that native aquatic life is protected at various values and
ranges of specific conductance. This finding supports the basic scientific principle that
correlation is not cause and effect. Even though the DEP evaluation applied varjous filters to the

6




evaluated dataset to address complicating factors listed above, the biological condition of a
stream may be different from the condition predicted by specific conductance. In situations such
as these, where DEP has determined that it is infeasible to calculate a numeric effluent limit to
implement a narrative water quality standard, DEP will include in the permit appropriate WET
limits and BMPs to control or abate the discharge of pollutants, in accordance with 40 C.F.R. §
122.44(k)(3).

DEP routinely identifies biological stressors when developing TMDLs for biologically
impaired waters, Stressor identification employs a strength-of-evidence approach that considers
multiple information sources. Researchers evaluate water quality monitoring data, physical
habitat data, field notes, and the composition of the biclogical assemblage concurrently to
identify significant stressors. DEP’s most recent stressor identification protocols, as used in the
EPA-approved TMDL process, include the guidelines shown in FIGURE 2 below for evaluating
water chemistry to determine if ionic strength is a significant stressor:

Elimination  Strength of Evidence
Candidate : {Rule out stressors {Evidence for each Candidate Cause as stressor)
C,:uuse : Parameter at these thresholds) '
’ Elimination ‘Candidate Stressor Thresholds
Threshold o
4. lonie Conductivity  §+ 326.9 uchos Consider as independent stressor in non-acidic. uon-AMD
strength streains, when conduetiviry values met threshold ranges and
sulfates and chloride viclate conditions listed as follows,
>[533 Definire Swessor
1073-15329 Likeby stressor
767-1G74.9 Possible stressoy
517-766.9 Wesk stressor
327-516.9 Equivoeal or No Trend
Sultates < 56.9 mg'l 417 Definite Stressor
90-416.9 Likely stessor
202-289.9 Possible stressor
120-201.9 Wenk stressor
57-119.9 Equivocal or No Trend
Chloride < 60 mg/] =230.0 Definite Stressor
: 160.1-2209 Likely stressor
125.1-160 Possible stressor
8G.1-125.0 Weak stressor
60.1-80.0 Equivocal or No Trend

Based on FiGURE 2, it is clear the EPA limits of 300 — 500 uS/cm established in the April 1
Memo are far more stringent than what it has long approved for West Virginia’s TMDL process.
As shown above, conductivity in the 300 — 500uS/cm range is “Equivocal or No Trend” as a
stressor. Conductivity does not even become a “Likely Stressor” of a stream under this EPA-
approved approach until it reaches three to five times these limits: 1075-1532.9 pS/cm. This is
additional support for the State’s conclusion that reliance on the single surrogate of specific
conductance to implement and/or enforce the State’s narrative water quality standards is
improper. It also demonstrates that EPA’s proposed limits are too narrowly focused on a single
parameter and single aquatic species to determine the health of the impacted watershed.

Only the West Virginia Legislature can adopt a numeric water quality standard for
conductivity (or any other pollutant); DEP has no authority to immediately or unilaterally
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implement numeric standards. Through adoption of H.C.R. 111, the West Virginia Legislature
has given DEP direction as to how it should implement its narrative water quality standards.
Even if the Legislature does adopt a numeric standard for conductivity, DEP cannot implement it
until after it is approved by the EPA. Based on the loose and questionable causal relationship
between conductivity and stream impairment, it remains unclear whether EPA would approve
such a numeric limit. EPA’s duly promulgated regulation endorses establishment of WET limits
where, as here, a state is unable to use a limit for a surrogate parameter. DEP can implement
new permitting controls based on the agency’s best professional judgment of actions necessary to
protect the State’s waters using its narrative criteria, with follow-up monitoring and
contingencies for unsatisfactory outcomes, Thus, DEP is protecting against excursions from its
narrative water quality standards by establishing WET limits and verifying impacts to a stream
(or lack thereof) by requiring an extensive, comprehensive monitoring plan for the entire
watershed.
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Between The
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- And The
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Regarding The Administracion and Fuforcement
0f The National Pollutaot Discharge Elfmination Systew {(NPDES)




STATE OF WEST VIRGINIA
OERARTMENTDFNATURALHESOURCES
CHARLESTON 25306

C Jomn o, nockessLien w DAVID £, CALLAGHAN :
Gevernar July 2, 198z Olraior :
WELLIS W, HERTIC, 4R, ;

Dapizty Dlrector

Br. Jack J. Schramm

Regional Administrator

U. §. Eovironmeatal Protectien Agency
Region IIX

Sixth and Walnuc Streats .
Philadelphia, Pennsylvanis 19106

Dear Hr. Schramm: :

Please {ind enclosed the division's fimal submittal under the WPDES progran
developueat ouclined in the State/EPA Agreement.

Enelosed 15 a Hemorandum of Agreement which describes how the Stace intends
TO cerry sut Its responsibilities under 40 CFR Part 123 and the Attornmey General's
statement regarding che State's legal authority for the Srate's proposed Pratreat—
ment Program and identifying the State laws which provide authoricy to earry out
the HPDES Program at the State level, along with copies of Stste statutes ang
regulations for implementing the Program. i -

Your expeditious comments on the previously submirted Pretrearment Program
and sny documented comments on the April L submission regarding cempliance cracking
and enforcement are mecessary to keep on schedule with the targeted Ccrober 1, 1981
date for State delegation of the NFDES Progran. Also, your prompt action on the
teview of the enclosures, and in patticular the MOA, in accordance with 40 CFR
123.3 and 123,77 is necessary £o enable preparstions for the timely assuvmption by
the State of the WPDES Program. .

The Bovernnr’s letter requesting approval of the State Program is in process
aod will be forwarded separately.

Yery cruly yours,

WATER RESOURC ISTION
e,
. David W. Reb#hson
Chief

DHR: jrc -
cci James Burke, W. Va. Program Officer, EPA
Jeff Bass, Chief, W. Va. Section, PEE, EPA

Temlmmrrene
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Introduceion

In recognition of che Clean Water acc (CHA)} with amendments through
1978, the Consolidated Permit Regularicns of 1980 (40 CFR Patts 122-125},
the promulgated pretreatment regulations (40 CFR Parr 403) and char the
State of Wesk Virginia is requesting approval eof a State program for Mational
Pollutant Discharge Eliminarion System (NPDES) delegation, it 1s aecessary
to execute 2 Memorandum of Agreement {MOA) between the Chief and the EPa
Regfonsal Adminisrratar.

This MOA is the wechacism for specifving the decails of the EPA over-
viev vole of the Stste WPDES prograw, vhich ls provided for in the abave
referenced xegulations.

The Stzte shall adainister rhe NPDES Program consiscent with this MOaA,
the CW4, applieable fedetal regulations, prowulgated effluent guidelines and
Stare law and regulations iszsued pursuant thereca.

Each of the parties has responsibiliries Lo assure thac the requiremencs
of the Harional Pollutzat Discharge Elimination System are mec. The parties
agree to malntain a high level of coeperatior acd coordination between State
and EPA staffs in a partnerchip to assure successful snd effective adminf-
stration of the NPBES Program. Im this partoership, the EPA shall provide
to the Diviston of ¥ater Resources, technical and legal assfstsnce as herein
provided end 1z accordance with the State/EPa agreement .

It £s the goal of both the Division of Water Resources and EPA to
minimize tha flow af documen;s: To this end, both pzreies further mgree to
cooperate in the developmeat of an automatic data proceasing (ADP) systen
and other systems which uili allow for efficient and effective implementation

by the State of the NPDES Brogiram.




- —-

The FPa shall provide, on a coatinuing basis and in = timely fashion 1o
the Diviston of Water RBesources, information zelstive to proposed, revised,
aew, prowulgated, remanded or vichdrawn or Susperded regulations and to
further advise che Scate of results of cases pertaining to the NPDES program
in general, which eould impact rhe implementation of the program at the State
level.,

The Division of Water Resources is responsible for the lssuance, modi-
ficarion, relssugace, coppiisnce wondtoring and enforcement of gll FPDES
permits issued by the State and those issued by the EPA and subsequently
egccépted and transferred to the Divisioo of Warer Resources. The appuzl
State Section 106 Program Plan ghall be the document which establishes strace-
gles,snd priorities of the specific implementsacion of compliance monitering,
enforcement and pretreatment.

A1) Evidentisry Heatings properly fiied for by permittees in accordance
with 40 €FR Payt 124.7% shall be Tetained by EPA. EPA shall be responsible
for reselving issues by these Hesrings and the Division of Weter Resources
shall retain dts rights under Section 4081 of the CWA to certify or act, to
any change in issued NPDES permits which result from resolution of Adjudicatory
Heerings subject to Chis section.

If requastad by elther party, meecinge will be scheduled between the
Division of Water Resources and EPA ta review specific operating procedures,
resolve problems or discuss mutuzl concerns invelving the administratloe of
the KPDES Fermift Program.

The EPA shall assess the Division of Warer Resources’ adminiscration

of the NPDES Program, from time to time, for consisrency with the CWA, this

HOA and all applicable Federal regulations. Thls assessment shall be necom—

Flished rbrough the review of permits, reporcs and enforcement acrlons




submitfad by che Divislon of Water Resources to EPA, in accordance with
this HGA. The Regional Administrator wey consider as a part of this
assessment, cowzents toncerning the Division of Water Resowrces! admini-
straticn of the HPDES Fewmit Progran documented and recaived by permiérees,
the public, and sppropriately involved Federal and local agencies. Coples
of any such comments received by the Regiousl Administrator shall be For-
wvarded to the Crhief, When these assessments are made, the EPA shall subaic
a writren teport to the Chief adviaing the particulers of rhe assessment
and wherber cr wot the State is sarisfactorily adninistering the NPDES
Program.

This MDA ghall be reviewved jointly at least anoually by the Pivision
of Water Rescurces and the Regional Administrater during the preparation
and evalustion of the amnval program plan.

Edither party may fnirdate action to wmodify chis MOA.

Following two (2} yesrs of adminisiratfoe by rhe Division of Water
Resources with satisfactory zssessment of such State adminiscrazion, the
BPA agrees to cemegotiate this MOA co reflect and provide for a sigaificant
lesser overview role of the Stace and to significantly reduce, whera possible,
fhe categories of dischargers subject to EPA review.

48 a part of future annual Stace Section 106 Progrem Flans, EFA and

the Division af Weter Resoprces shall agree upan a list of industrial and

municipal faciliries to be designsted mzjor dlechargers during the succeeding
fiscal year for the purpeses of establishing priesriries for permir 1issuance,
compliance inspection frequeacy and traosmission of information po EPA.

Until such future designatian %45 made, the current list of major dischargers

identifying 121 faciliries will be used,
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IT. Perwit Review and Issuance
A. General
It is zecogalzed by the Division of Water Resources and che EPA

chat the GWA and regulacions adopted pursuant thereto provide :h;x
upen approval of & state prograr for NPDES, NPDES permits subject to
sech program will be issued by the Division of Wacer Resowrces and nor
EP4. Further, EYA naintains au overview role znd may ocbjeet to con—
ditions of NPRES permics. Therefore, 1t 1s in the interest of Lhe
EPA sud the Dlvision of Yeter Resources to reach an agreamentr which
specifies the decrails of the EPA overview of NPDES permits to be
1ssued by the State.
Waiver of EPA Review of State~Issued HPDES Permits
1. Except as hereinafter expressiy provided, FPA waives the righL to

review, object to, or comment upen State-issued permits usnder

402(d),(3), {e) or {f) of the CWA for ail categories of discharges

excepe:

a. Discbarges which may affect the waters of annth;r Scate.

b. Dischatges proposed to be regulated by general permits,
Discharges from POTWs with a daily average discharge exceed-—
ing } million galloms per day.

Discharges of uncontaminated conling water wich a daily average
distharge exceeding S00 milliom gallons per day.
Discharges from any major discharger or from aey discharger

within any of the i{pdustrial categories listed in Appendix A

to 40 CFR Part 122, dated Mry 1%, 198D,

Discharges from orher sources with a dally average discharge

exceeding 0.5 million galloas pex day.

i
{

i
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2. The Regional Administrator retains che rlght 1o terminate the
[= foregeing walver as [o future permit actlons, im whole or in
parr, by seading che Chia{ wricten potice of termination at
least sixty {60) days before such terminacion shkall be effective,
except vhere EFA cannot practically give this much advaace

notice.
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Transwission of Information to Divisieon of Water Rescurces Upon Program
Transfer _

1.

The Reglonal Adminigtrator shell transfer all NPDES files to the Chief
at the time of program approvel except those for which EPA mslntains

jurisdiccion, as delineared below or those documents fnyolwved in

litigarion that have not yet been filed In eourt.

All files transferred to the Chief shall be on microfiche, except
for pending permit spplicaticns and support files for permit issuance,
which consist of all relevanr information collected before approval
cf the State Program and not already Io che possessloc of the Chiefl,
ard ineludfng the record of any proceedings, enforcemeat sction,
campl lance Teparts, etc. Pending permit applicatcion files shall be
transferred to the Chief, subject to the following:
a. Commencing immedisrely, the Reglonal Adrinistrator shall bepin
preparation for transferral co the Division of Water Resources,
3 list of all pending ¥PDES permit applications received Ly EPA.
The 1list will include the nawe of each discharger, SIC Coda, and
specifically designawe whether the applicarion isa:
(1) adainistracively complete;
(2) administrsrively incomplete oy otherwise deflcient; or
(3) of underermined statu=.
Upon recelpt of the dbove iist, the Division of Wacer Resources
shall identify rhe prierity order to be used by EPA to Cransfer
appiication files ro rhe Division of Water Resources.
c. To the extent practicable, the Regional Administracor shall,
vithin one hundred eighty (180) days of EPA's approval of West
Virgiaip's NPDES Program, cowplete che transferral of all NPDES

permit application files (including those for Federal installaticns),

e nn
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and any other relevanl data collected by the Regionzl Adwinistrator
prior to approval of West Virginia's Program.
Subsequent to EPa's zpprovel of West Virginia's Frogram, the
Reglonal Administrater shall Eorward all appropriace informetion
received thereafter relating to the NPDES permit applications ta
the Division of Water Resouvces, no later chap fifteen {15) dayz
after the receipt of such Information, for those installations.
All NPDES permit applicacions {n Category (1) above shell be
transferred without furcher actions by che Reglonal Adminiarrator.
A11 WPDES permit spplications im Category {2} above shall be
transferred with a document prepared by the EPA which specifies
the Information meeded to make the application aduiniscratively
complete or identify other deficiencles.
All HPDES permic applications in Catepory (3) ahove shall have
completaness detercinations made by the fAegional Adwinistrator
prior to transfer aof the file to the Division of Water Regources
and a document prepared by the EPA and submirted te the Division
of Water Resonrces which specifies if the applicrtion is complete
or not and if not complete, such document spall specify the infor-
mation needed to wake the epplication administratively complate
st identiiy octher deficiencies.

Yhere the Ghief has oot adopted and accepted WPDES permics 1ssued

by EPA under Sectfon 3.03 of Chaprex 2 of the W. Va. Administrative

Regulations, EPA shali maintain jurisdiction over those peruirs.

Tue retention of FPA jurisdiction over any permits shall include the
processing of any permit appesls, modiftcation Tequests or varlance
requests; the performance of inspections, and che receipt and review

of self-monitoring reports. 1f any permit appeal, modification reguestc
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or variance reguest is not finally resolved when the Federally isasued
permit expires, EPA will retain jurisdiction watil rthe mafrer is
resolved, unless the Division of Water Resources and che Regional

Admluistrator make some other arrangement.

The Division of Water Hesources shall become the sole permit fssuing

authority and the Admimistrator shall suspend the 1ssuvance of permits

upon approval of the State Program,

1f an NPDES applicant or permirrzes contacts the Reglonzl Administraztor
concerning eilther an application or a pexmit, except for thase covered
in 3. and 4., above, the Reglonal Admimistrater shall infocr che
applicant of the Divisiou of Water Resources’ role and refer all
inquirfes concerning the specific NPDES application or permit ta

the Division of Water Resources.

The Division of Water Resources shall cor igsuve a permit ow the basis
of any application received from EPA resulcing from chis rraosfer,
which the Reglonal Administrater identifiles as igcomplete or other—
wise deficfent uocil the Chief receives information from the applicant
sufficient to complete the application or corpect che deficiency.

The Regional Administrator will forward ta the ChLef copies af all
inspeczions performed by EPA apd provide in writing to the Chief
documentation 2dvising of any enforcement action che FPA pursues
against a viclator,

Following EPA audir or any other review ef che Stgre NPDES Program,
the Regiovzl Admtaistrater will forward a draft report of any guch
avdit or review te the Chief for bis review and comment in advance

of release of sny finsl reporc.




D. Transmission of Informstdon to EPA
1. The Division of Water Resourcegshall transwmit to the Regional

&dpinistrator:

a. Coples of permit prograw forms as developed or significantly

wodified.
Copies of all complete NPDES permit applications received by

by the Chief except those for which permit reviec has been waived.

Hhenevar requested by EFA, coples of permit applications for
which permit review has heen walved.

Motice of every accion taken by the Divisicn of Wator Resources

relaced 1o the consideration of any permit applicarion or
general permit, ipcluding 2 copy of eech draft permie and any
cenditions, requirements or documents which are related to the
drafr permit, except for those for which permit review by EFa
has been waived. v
Whenever requested by EP2, copies of retlces for which perwmit
review has baen walved.

A copy of every State-issued NPDES perwit, aloag with any and
all terws, couditions, requirements, or documents which are
ralated to or affect Che outhorization of the pemmit.

The Division oi Water Respurces shzll trancmit s copy of each draft

general permit, except those for sepsrate storm aewers, to the

EPA Direccer, Office of Water Enforcement and Permits at the

spme tlme such drsft 45 transmirted to the Regilonal Administrator.

The Chief shall trapsmit to the ETa:

a. Upon requeac of the Regiomal Adminiscrawr, noctices from
publicly~cwned trestment works for actions in accordasce with

40y CFR Parc 122.61(b) and 40 CFR Part 403.
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b. A copy of eny significant comments presented in writing pursaant

to the public norice of 2 draft permit and a summary of any sig-
rificant comments presenced at any hearing on any draft peramir,
except those for which pemmit review has been walved by BPA and
for which EP4 has not otherwige requested receipr, if:
(1) The Regilonal Adwinistrator requests the information; or
(2) The proposed pernic contains requirenents significantly
different from those contained in che teptazive determination
and draft permit; or
Significant comsents objecting to the fentative deferminatico
and draft permit have been presented ar the public hearing

or in writing pursuant Le the public natice.

The Divisien of Warer Resources shsll keep such racords zs the
Regional Adminlstrator may reasomably require to ascertain wherbey
the State program complies wirh the requirements of che CWA or

40 CFR Part 123.

The Divistion of Warer Resources will forward to EPA coples of compliance

inspection reporcs on major dischargers and copiles of correspondence

to major dischargers regardipg nen-compliance.

Upon program approval, The Ghief shell prepare quarterly and annual

nencewplisace reports on WPDES permittees and submit to che Reglonal

Administrator.

a. The Chief shall submit quarterly narrative reports for major
facilicies, ao elsevhere defined and agreed upon chrough this
document. The teport shall:

(1) Bz subcategorized as non-POTWs, POTWs and Federal peraictees,
(2} Be alphabetized by permittee mamé, When two or more permitrees

have the same name, the permictee wich che lowest permit mumber

skall be listed firse. } i
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For each entry, include in che following ordex the Following

icformation: 7
(a} MNawe, location and permit number of the ooncomplying
permitcee.
8rief descriptiecn of noncompliance for chat periitcee.
Date(s) and brief deseription(s) of action(s) taken by
thief to Iosure compliance.
Sratus of resolution of the noncowpliance.
#ny detalls which tend ro explain or witigate the instancels
of ooocompliance, provided that such reports be kept con-
tidential by EPA if the Stete 1& contemplating or is
taking enforcement actian against a particular facilicy
for which thess details are submirted,
These quarterly nonacompliance repotts (QNCRs) shall be submirred
in accordance with the schedule required by EPA regulations effective
at the time. Currently, this is presccibad by 40 CFR Parc 122.1B(e).
Statistical reports shall he submitted on an ennusl basis by the
Chief on minor NPDES permitiecs indicating the total mmber reviewad,
the number of nooncomplying minor paymittees, the number of enforce-—
went actions and pumber of permit modificacions extending complianmce
deadlines. The statistical information shall be organized te Follow
the 1ypes of noncompliance listed fu 40 CFR Pazrc 122.18(a){2).
A éeparate iist of ﬁinor discharges which are one or more years

bebind in construction phases of the cowpliance schedule shall be

submitted and alphabetired by permittee name snd permit number.

These annual reports shall be prepared for & calendar year basis

and completed within 60 days after the end of the calendar year.




E. Processing of NPDES Applicatlions

To accoxdacce with Section D., copies of complete NPDES permic

ot

applications shall be Fervarded to the Regicnal Adminlstxator,

immediztely followiag the Division of Weter Resources’ determinacion

that the applicaties Ls complece, The draflt permic for facilittes

for which the Regicnal Administratdt Thas not walved review shall

be submitbed ro the Regiomal aAdministrasor coocurreatly with the

compiete application.

2, The Regional Adwministraror has up zo chirty (30) days sfter receipt

of the copy of the drafc permit te make general commeakts upon,

abjeccions to or recommendations with respect to the draft permit.

If the Reglonzl Adminfstrator requires additional time te supply

specific grownds for objection, the Reglonal Adminiscrafpr shall

notify the Chief ip writing during the thirty (30) day period of

need for a time extenslon, and specify the length of the requestad

extension, but in no case shall it exmceed ninery (90} days from the

time he receives the drafr permit. Such written nctificaricn shall

provide information on the gemeral object;I.Dn of EPA to the draft

permit.

3. Im the evenot the Regilooal Admicistrgtor f£ails te provide the general

objectfon or nobify che Division of Water Resovzices of the regquest

for an extension within such thirry (20) daoy perlod, the appilcation

shall be daemed complete with respect to EPA.

4. In the case of dzafi geoeral perwits, EP& shall have 90 days from

the date of recsipt of the draft general permit €6 covment upom,

object to or make recommendations with respect to the drafr geaaral

permit.




The written notificakbion by the Reglonal Admimistrator |, or the

Birector, Office of Water Fnforcemenr snd Permits, as appropriace,

shall includa:

2. A sratemesr of reasons for the objeccion (includinp the section
of the CWA or regularine thereunder that supportsthe objection),
and

b. The actdons that gust be taken by the Chief to eliminare che

objection {including the effluent Limitations and condicions
which the permit would inclyde {f it were issued by the Regional

Administrator).

The Reglonal Adwinizcratet or Director, Office of Warer Enforcement

and Permits obfectien zo the issuance of a draft permit must be

based

upou one or more of the following grounds:

a.

The permit fails to apply, or to ipsure compliance with aoy
applicable requirement of 40 CFR Parc 1233

in the case of a drafr permiz for which notification to che
Adoinistrator 1is vequired under section 402(b} (5} of the CMA,

the written recommendations of an affected State have nor been
accepted by the permitcing Sté:e acd the Regilonal Adminiscracor
Tinds the reascos for rejecting che recommendations are inadequate;
The procedures followed in conpection with formulation of tha

draft permit failed in a paterial cespect o comply Wwith procedures

required by the CWA or by reguistions thereunder or by the HOA;

" any finding made by che Chief ir conmection with the draft permit

misinterprets the (WA or any guldelines or regulazions under

cthe CHA, or misapplies them to the facts;

£
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&. Any provisien of the drafr permir velating co the mzincenance

of records, reporting, woniforing, sampling or provision of

-

any ocher inforsacior by the permicttee are inadequare, in the
judgement of che Regionsl Administrator to assure compliance

with perwic condizicns, including effiuvent standards and limi-

tations required by the CWA, by the guidelines and regulations
issued under the CWA, or by the draft permit;
¢ f. TIa the case zuy draft permit with respect to which applicable
effluenc standards eor limitatlons woder sectiens 301, 302, 306,
3G7, 318, 403 and 403 of CHA have wof jer heen promulgated by
] the Agency, the drafr permir, in che judgement of the Regionmal
Administrator, fails to carxy out the provisions of the CHA or
any regulations lgsved under the CWA; the provisions of this
{ . ‘subpazagraph apply ta decermingtions made pursusat te 48 CFR Part
123.3(e){2} in the absénce of applicable guidelines and best
management praciices under section 304(e) of CWA, which amust
be incorporared inte permits ag reguizements under secclons
301, 2048, 307, 318, 403, or 405, as the case may be; _The
ohjectior by the Regionesl Administrator shall take into con-—
aideration the draft permit terms and conditions provided in
actordance with Section II. F.8. this HOA,
g- Issuacce of any draft pecmit would in 2ny other respect be
outside che requirements of the CWA, or regulations issued
under the CWA.
7. Upon receipt of EPA’'s general abjection, the Division of Water
Resources shall prowptly norify cthe spplicant and advise chat the
time provided by the regulatioms for che Chief to act on the
application may be extended, due to FPA's general objection zo

the permic.




8. Upen recedpr of EPA's specific objeccion, the Division of Water

o

Resources shall promptly notify the applicsot that che EPA has

objected to the issuanze of the pernit and the time provided by

the regulations for the Chief to act on the zpplication vi]:i be

extended, This nstification will include all comments, redob—

mendaticas and objections made by EPA or the drafr permit and

£ ) will request the applicant to provide the InformsCion necessary

to comply with Che Tecommeadatiogns or to remove the cause for

EFA objection, If the cause for EPA oljection was based ca pro-

{ cedural aspects ©r judgnent by the Division of Water Resources

varying from that of the Reglonzl Adminisrrator, rather than due

to any cause by the applicanc, the Chief shall asdvise the Reglonal

i Administrator of che reasaning, as the situntion demands.

9. Prior vo notifylng the Chief on an objeccion basad upon any of

the grounds ser forch above, cthe lieg,ional Administrator;

N a. 5ball consider all daca trapsuitied to the EPA by the Divisien

of Wacar Resources.

b. Hay, if the Informsrion prowvided 1s Insdequate to determine

whether the draft permit meets the guldelines snd requirements

of the CWA, request the Chief te transmit to the Regional

Administrator the complete recerd of the permit proceedings

tefore the Division of Water Resources, or any percions of

the recoxrd that the Begiona) Administrator determines are

necesgary for review. If this request is made wichin thircty

(30) days of receipt of the Division of Warer Resources submircal,

it shall constituwte an interim objection te the issuance of the

permit and the full period of time specified (90 days) shall
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be allowed, provided the Regional Administrator's raquest for
inforomation on the specific inadequacies of the draft permic
1s submicted with the request for the complete record.

16, Wichin ainety (90) days of receipt by the Chief of an abjection by
the Regiona] Administrator, the Stste or incerstace ageTcy may
raquest that a public hearing be held by the Regional Adpinistrator
ou the objection. The public hesrisg, in accovrdapce wich rhe
procedures of 40° CFR Part 124.12{c) and {d) shall be held, and
public notice provided in accordance with 40 CFR Part 124.10,
vhenever requested by the State or Intacstate ageacy.

1t. A public hearing held in zccordance with the above provisiens shall
be conducted by the Regional Administrator within sixcy (60) days
af the request by the State or interstate agency.

12. Following the peblic heartng, the Regionel Administrator shall
zeaffirm che original objection, modify the terms of che objection,
or withdraw the objecrion, and shall notify the State of chis
decision.

13. Tf wo public hearing is held and the State does nop resubmit a
pernit revised to eliminate the objection of rhe Reglonal Admini-
strator within ninety (90) days of receipc of che objection, the
Regional Administrakor may Lssue the permit in ac¢cordence with

40 CFR Parts 121, 122 and-lzﬁ and eny other guldelines and require-
wents of the CWA. The EPA shall maintein jurisdictiom over any
permit it fasues, acvordingly.

14, 1f 2 public hearing is held and the Regional Administrator does
not withdraw the objection, and che State does oot resubmit a
permit revised to eliminate the objection or modified objection
within chirty (30) days of the dste of the receipt of the Regicaal

Adrministrator's nocificarion afovementioned, the Reglonal Adminiscrator

x
;
?
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eay issue the perwmit in accordance with 40 CFR Parcs 121, 122 and
124 and any orher guidelipes and requirements of the CWA, The EpPa

shall maintain Jurisdicrion over any peymit it issues, accordingly.

{NOFE: 1Ia the case of draft gemeral permirs for discharges other
than sepavate storm sewers, the Direstor, Office of Hater Enforcement
aad Permits should be substituted for Repional Administracnr whenever

it appears abova.}




F.

Formvlation of Draft Permits

1.

Concurrent uwich che staff of che Division of Water Resources deter-
nining aw NPDES permit applicaticn is couwplete, a drafr pevmit shall

be prepared and subjected to public notice with coples of the conmplete
permit application and draft permit for all categories of discharges,
except thoge for which ¥PA has wvaived review, forwavded to EPA.

On NPDES perwmits for POTWs, where comstruction is requived re abtain
coppliance with Section 30L(b}{l) of the CRA, a compiiance schedule

for the consiruction of facilirles ahall be ircluded, in zccordance

with the provisiens of Chaprer 20-3A-7{b}.

in acquiring permit informstion for privately-owned treatment works,
pursusnt to Chapter Z, Section 4.04(b) (3} of the W, Va. Administzative
Regulations, the Chief will require all users to be identified, exceprt
for residential users discharging only domestic wvaste.

All permits will contain conditions required by 40 CFR Part 122.80{a) (2},
{cy{2) and {d). N
ALl NPDES permits lssuved to major dischargers shall require coples

of DHRa and non~cowpliance reports be submitted to EFA.

The types of tamplas reguired by 40 CFR Part 122.53(d}(7) will be
reguired by MPDES permit applicancs.

The Divislon of Water Resources and EPA acknowledge that during the
period of applicarion review and forauvlation of the drafr permit,
effective cooperation is essentisl. Therefore, EPA agrees Lo provide,
when requested and to rhe extenr possible, appropriate staff to advise

and assist the sraff of the BDivision of Water Rescurces.




8.

On WPDES perairs up for reissuance for categories of dischargers
where BAT guldelsne: are not finalized, EPA agraes to mske the

necessaTy EPA staff available, on specifieally requested appli-

cacions, with the expertise re assist in development of permit

terms and tomditions which should be in the permic, and further,
agrees to provide persennel to defend the terme and conditions

of the permit in such cases where the permitree appeals the
petmit to the Srate Warer Resources Board.

EPA agrees to assist che Division of Water Resources in the deter-
mication of fucdamencally different factors, in accordance wich
Sections 30L{b}, 304, and 107{b) nf the CWA and any tegulacions
prowuigared pursuant thereto, where the applicant claims such,
whern submitting the permit applicacion to the Division of Water

Resources.




G.

Public Notice

1. 7The Division of Water Resources shall issue & parmit only after
publié notice and opportumity for a public hearing.

2. The Division of Wacer Resources, upon 1rs determination thar an
applicetion 15 complete, shall ceocurrently prepare a draft permit
and provide public notice and opportunity for s publie hearing.
Concurrent with the public netice, copies of the public pocice,
any required fact sheet and the draft peynit, shall be forwacded
to the applicant and EPA, except for those categorles of dis-
chargers where EPA has waived reviev.

3. The Division of Water Resources shall consider all comments

received pursuant to che public motice in preparing the final

permic.




H., Permit Issvance

1.

4after the public notice perind and, if vequired, a public hearing,

the final permic shall be issued, unless the Divisio.n of Hater Resourges
proposes to 1ssue a final peroic which differs significantly from

the draft permit revieced by the Regionsl Adwinistrator , the
Regional Administrator hac objected to :-he drafc permit, or there

iz significant public comment om CLhe u;lrafr. perwmic, '

Yt any of the sitvations arise as dellneated above, a proposed

perwlt shell he forwarded to EFA for review and the procedures of
Secrion IL.E, shakl be followed.

Within thirty (30) days after the EPA recefves the proposed permit
from the Division of Water Resources, the Reglounal Adminiscrarer

shall provide in wricing to the Chief, any comments or objections

to the issuavce of the proposed pevmii.

Tf no comments or odlections are provided by the Regiczal Administrator
during the thirty (30) day perind, the Chief shall issue the permic.

[t commeénts or objecrions, based on the praposed permit, are received
from the Regionn.ll.'\dminisl:rntnr wirhin the thirty (30) day period,
the Chief shall prompuly notify the applicant and follow the

procedures outliped in Sectiom TI.E., just as for a draft permit on
which EPA has documented obiecziocns.

The Piviston of Water Resources shalil oot isaue sn WPDES perwit

when the Reglonal Administyator has objected iz uriting.

All FPDES permits issued shall Ipclude an expiration date net re

exceed five (%) vears frow the date of issuance.
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I. EPA Review of Permir Modificariocns

1,

1.

Variance Requescs

When the Divislon of Water Resources proposes to wedify a permic,
not subject to the walver provisions of Section LI,B., rhe draft

permic shall be subwirred to EPA, put to peblic oocice and 1ssued

in accordsnce with the ouvtlined procedures of Section I1.E.,F.,G.,

and B,

When the Chief receives a completed uequest for a varilance in
accordance wich Section 4.04(d), (e}, and (f) of the Stare
regulativus, he shall process the variance request ia accordance
wvich Seccions 10.02 of the regulations.

If the Chief graonts a variance request In accordance with Secrion
10.02{a), the variance shall be included in a draft permit and
the procedures of Part 1X. E., F., G., B., and I, of this Memerandum
followed.

If the Chief sends co EPA wirh a written concurreer or sends Lo
EPA without racommendacion & completed varlance cequest in
accordance with Section 20.02(b} of the regulations, EPA shsll
have 90 days from receipt to approve or deny che request and to
ootify the Division, unless the Regional Admintarrator finds it
ae¢essary te obtain the review and assistaoce of EPA headquarcers,
in which csse EPA shall have 150 days ta make 2 decizion.

If ¥PA denles a variance reguest under Sectiom 10.02(b) of the
regulations, the Chief ghall mo notify the requestor. If EPA
approves such & va;iance request, the $tate may prepare a.draft

permit, The procedures of Sections [I. E,, F., C., H., and I.

af this Memorandum shall be followed.

N P
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Any notice of EPA’s denial of a variance request, and any publie
notlce of & draft permit vesulring frop a varlance reguest approved

by EPA, shall identify the proceduves for sppeszling the variance

decision contained at 40 CFR Part 124.

5.




IlI. Prerreataoent
f A. Gemeral

The EPA and the Division of Yater Resources recognizes that 1t is
necessary to concroi pollutants frow indirect dischargers which pa;s
through ar laterfere with the trestment procesgses in POTHR or whith may
coataminate sewage Eludge. In vegogaition of this, rhe FPA promulgated
Gemeral Pretreatment Regulations for Existing and Hew Sources of Pellutlonm,
40 CFR Part 403, In this Paxt, a gtace must develop & requisite pretreat-
wment program before making appliecation for NPDES aurhority. The Statre
initially prepared such a program and submitted Lo the Regiopnal admini-
strater in Auvgust, 1979. Subsequentiy, revisions requested by EPA were
made and the document was resubmitred for‘npprovnl on December 29, 1938Q.
Following receipt afAEPA consultant cowneats, a second reviged versiorn
of the document was submitted on Occaber 21, 1981.

This sectior of the HO4A 1s to delineate che Division of Water
Eesources' and EPA's responsibilities in carrying out the establishwent
and cnforceme;t af Natignal Pretreatment Standerds (WPS) for nev and
exlsting sources pursusn; to Section 307(b) apd {c) of zhe (WA and
40 CFR Part 403,

Nothing in chis section 1s intended to affect any preétreatment
tequirement, including soy atandards or prohibitioas established by
State law, as long as the State Teguirenents are oot less sctriogenc
than (1) any set forzh in the ¥PS, or {2) other requirements or pro-

bibitions established upder the CWA or applicable regulations,

i
;
1




B. State Progranm
L. The Division of Water Respurces has primary responsibilicy for:

&. Enfctcer:-'ent agelnst discharges prohibired by 40 CFR Parc 503.5:

b. Application and enforcement of any WPS cstabiished by the
tdadnlstrazor in accordance with Section 307(b) and (e of the
Cla;

¢. Review, approval, and oversight of Publicly-Owned Treatment Works
({POTW) Pretreatment Programs to insure thaz NPS are ¢nforced in
accordance with the procedvres ouclined in 40 CFR Parc 403.%lL:

d. A POTW Precreatment Program lncorporated in permits issved to
POIWs as required in 40 CFE Part 403.8 and as provided in Section
402(b)(B) of che CHa;

e. Review and approval of wmedifications of caregorical NPS to reflegt
vemoval of pollutants by a POEW and enforcement of related con-
ditiops in the POTW permit.

C 2. The Division ¢f Warer Resources shall carry ouwt inspection, surveillance,
and wonitoring procedures which wiil determine (independent of Informa—
tion supplied by che POTW) compliance or nencomplisunce by the POTW

N vith pretreatment condirions incerporaced inte its permic.

The Oivision of Water Regources will also carvy our inspeeticn, suc-
velilance, and mepitoring procedures which will determine {independent
of information supplied by the industrial discharger) if the industrial
digcharger is In compliance with the WPS, The number of inspecriens
to determine compliaznce shall be agreed upon aa parc of the apnual
Sectlon 106 program plan process and shell be consistent wicth Scate

Ieseurces,




C.

WPS Categorical Standards

The Divisien of Water Resources shall review requests from indusrrtial
dischargers or POTHs for industrisl subcategory determinacfons recsivad
after the cffective date of 8 N¥PS. The Division of Water Resources shall

make & writzen deteroination as te whethet the industrial discharger does

or does mot fall within that particular subcategery, im accordance with

AT CFR Part 403.6.
The EPA Enfercement Division Direcror walves cthe vight to review

the Chief's determinstions.

Categorical NPS Credit Hemowval

The Divisiom of Water Resources shall veview POTH gpplicetions for
removal credit aod either approve or disapprove, in accordance with
40 CFR Part 403.7. fThe Regional Adminlstrator waives the tight to review

and object to POTH submissions requesting removal credit,

PATW Pretyeatment Frogram Approvals

Following determination h; the Division of Warer Resources that
the submission of a2 request for a locel POIW Pretreatment Program meets
all appropriate requirements of 40 CFR Parts 403.% and 403.11, the Chief
shall provide a thirty (30} day public votlce of rhe submission end
cpporrunity for a public hearing, I1f wrirten comments received axe
insufficieat o warrant = public hearing, the Division of Warer Resources

shall approve the submission.




F. Veriasnces from Csbegorical Pretreatment Standards for Fundamentally
Differsut Factors

The Division of Water Rescurces shall conduct an inicial review of
all categortical pretreatmeat standards fundamentally different factors
variance requests from indirect dischargers and eigher deny the request
and wotify the indirect discharger or send the request to the EPA
Enforcement Divisisvn Drector with a recormmendation for approwal, in
accordance wich 4 CFR 403.13. EPA shall nocify the State whether it
denies or approves the variance regquest and che Division of Water Respurces
shall advise the fndirscr discharger making the request. If the EPA
r does aot notify che Division of Water Resources of & determipation

within forty-Five (45) days after its receipt, the Division of Water
Resources shall comsider the variance request denied aznd so noTify the

4 requester.




IV. Compliance Honiroring and Inspeccion
{ The State will expand its compliance monftaring cagability to cover
the entire Scate. The State will coaduct 2 numbef of inspesrions to
administer the program.
1 Inspections shall be of che following cypes:
A. Cowmplfsnce Sawpling Inspectien (CSI} - The Compiiance Hovitoring Secripn

conducts thege. Reports zre ta be sent to EPA for review.

L, B. Complfance Evaluation Inspection (CEI} - The field inspection force
is te be used for this function. This is a new responsibility for them
and trafoilng will be required.

C C. FPerformaace Audit Inspection {PAI) -~ The Diwision curzeacly has a Qa

Officer whose projected responsibility will include PAls,

D. Routine Pericdic Facilicy Inspections - conducted by Fleld Operations

Taspections.

E. EBloassays - conducred by che Blelogy Seckion for #¥PDES Compliance work

and general effluent categorizacipn.

Joint daspectioas (EPA and DWR) andfor independent FPA inspeccions shall
be coordinated wich DWR's Monitoring Section. R;quests by EPA For specific
site monitoring will be processed as they sre now, however, rhe Division will
have Che program and our needs will take precedence. Co?ies of 1nspections
conducted by ZPA independent of DWE shall be farwarded o DWK for inclusion
in Scage f{l¢s in & timely maanner.

The Division shall fnrspect every monjor at least ouce a year ucilizing either
a CST, CEY or PAI. The number and type of sther ilbspections will be derermined

by the Division, depending upon the need to assess permit compliance.




¥. Enforcement
A. Ceneral

It is recognized by the Division of HWater Resources and the EPA

that an effective and aggzessive enforcement Program 1s necesssTy Lo

aobtain compliance with the requirémenrs of rhe NPDES program. It is

therefore uecessary thal these agencies cogrdlnate any enforcement

activities. A wide range of criminal, administrative aod judictlal
. actions may be brought by Federal and State laws te insure compliance.
However, wirh the exceptions covered in I1.C.3, and 4., the State will
have ths primary tesponsibility for taking appropriate enforcemenc
actions agsinst persoas ia viclation of NPDES requirements, deteczed
by either the Scate or FPA.
3. State Enforcement Action
The Division of Water Resocuyces shall ipsure that all appropriatre
enforcement proceedings are initiated withia thircy {30) days after
votification by the Regional Adminiszrztor of an alleged viclation.
The Reglonal Administrator shall be advised, from time to time, on the
progress of suy $uch emsuing enforcement proceedings. The Regloaal
Administrator way participate in any enfercemeat proceedings andfer
shall provide staff assistance upon Tequest by the Chief.
Any civil penalty sought or agreed upeo by the Chief shall be
appropriate co the viclation.
C. EPA Wocificacion co the Division of Hater Resources
This MOA shall not be construed to limit the authority of the EZA
to take acclon pursuant fo Sectton 3£9 of the CWA, bui, ¢ provide the
tequired enforcement activities, aod for the coordinarion of enforcement.
activities, cthe EpA shall nocify che Division of Water Resources of an

alleged viglatfen concurreatly with the alleged violator.




EPA Enforcement Acrcion

In the event the EPA pursues enforcement action against ao NFDES
vislator, the EPA shall notify the Division of Water Rescurces. Thisg
notification shall be made regardless of the exisCence or extent of
previous communicatfon between EPA and the DMviston of Watey Resources
on the matter..
Endangerment to Health

The Division of Hater Resources will fasure that any poilution
gouree o¢ combinarion of sources which is presenting an isminent and
subatantial endasgerwent Lo che health or welfare of persons, is
immediately subjected to appropriate enforcament proceedings, including,
burt oot limited to, a request fer injunctive relief.
Laboratory Aazistance

The EPA will provide, through the Waeeling Fleld Office, laboratory
acsistance for DWR field inspectoys In rhe Morthern Panhandle aree. This

wiil inciude sample analysis and support that may later be needed.




YI. Confldentiality of Informzzion

H ‘A.  Apy information obtained or used in the adminisrrarion of the WPDES

progran shall bz available tc EPA upon vequest without restricrioca.

B. If the faforvarion has been Submitted to che Stace under a claim of

confldencisiity, che State will submit that claim to EPA when pro—

viding informarjon wnder this section. The claim of confidentiality

shall be tieated in accordnnce with the tequlrements of 40 CFR Part 2.

€. The Chief shall deny 2oy claim of confidenciality relared te efflucnt

data, applicatjon forms, or permits under che NPDES program.

- EPA shall furnish te the Stace the informsCion in its files oot sub-—

micced mnder a claim of cenfidentiality wvhich the Scate needs to

implemest its pragram. FPA shsll furoish tc the Stete information

submitted ce EPA pnder & ¢laim of coafidentiality, which the Stare

needs ta implement its program, subject to the comdictions in 40 CFR

Fart 2.




vii. Term of Agreement

8 : This Memorandum of Agreement will take effect upoa program approval

by the Adminisctrator of the BPA, pursuant to Section 402(b} of the CWa

and will remain in effect until revised or terminaced in wriring, by the

{ porties involved.

The Scate Water Resources Bozrd is proposing amendnests to the West

.Uirginia HPDES regulations. The proposed amendmenrs shall be filed in

the Secretary of State’s Office and publicly noriced onm February » , 1982

(see Appendix A for proposed amendmeénts). DWR mnd EFA agrec rhat the

‘ State's WPDES program cannot be approved until after these regﬁlations

have been adepred, and are fully effective.

e,
David W. Robinseh, Chief
Division of Hater Resources

Peter Bibko, Reglonal Administrator
Envivennental Protection Agency

approved by

Anne M. Gorsuch, Adsiniscracor
Environmental Protection Agency
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EPA Acts to Reduce Harmful Impacts from
Coal Mining

Release date: 03/24/2009
Contact Information: Enesta Jones, 202-564-4355 / 7873 / jones.enesta@epa.gov

{(Washington, D.C. —March 24, 2009) The United States Environmental Protection Agency has sent two lefters to the
U.S. Army Corps of Engineers expressing serious concerns about the need to reduce the potential harmful impacts on
water quality caused by certain types of coal mining practices, such as mountaintop mining. The letiers specifically
addressed two new surface coal mining operations in West Virginia and Kentucky. EPA also intends to review other
requests for mining permits,

“The two letters reflect EPA's considerable concern regarding the environmental impact these projects would have on
fragile habitats and streams,” said Administrator Lisa P. Jackson. “| have directed the agency fo review other mining
permit requests. EPA will use the best science and follow the letter of the law in ensuring we are protecting our
environment.”

EPA’s letters, sent to the Corps office in Huntington, W.Va., stated that the coal mines would fikely cause water quality
problems in streams below the mines, would cause significant degradation to streams buried by mining activities, and
that proposed steps to offset these impacts are inadequate. EPA has recommended specific actions be taken to
further avoid and reduce these harmiul impacts and to improve mitigation.

The Jetters were sent to the Comps by EPA senior officials in the agency's Atlanta and Philadelphia offices. Permit
apphications for such projects are required by the Clean Water Act.

EPA also requested the opportunity to meet with the Corps and the mining companies seeking the new permits to
discuss alternatives that would better protect streams, wetlands and rivers.

The Corps is responsible for issuing Clean Water Act permits for proposed surface coal mining operations that impact
streams, wetlands, and other waters. EPA is required by the act to review proposed permits and provides comments to
the Corps where necessary to ensure that proposed psrmits fully protect water quality.

Because of active liigation in the 4th Circuit challenging the issuance of Corps permits for coal mining, the Corps has
been issuing far fewer permits in West Virginia since the Iitigation began in 2007, As a result, there is a significant
backlog of permits under review by the Corps. EPA expects to be aciively involved in the review of these permits
following issuance of the 4th Circuit decision last month.

EPA is coordinating its action with the White House Council on Environmentat Quality and with other agencies
including the Corps.

More information on wetlands and the letters: hitp://www.epa.goviowowlwelands/
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MEMORANDUM OF UNDERSTANDING AMONG THE
U.S. DEPARTMENT OF THE ARMY,
U.S. DEPARTMENT OF THE INTERIOR,
AND U.S. ENVIRONMENTAL PROTECTION AGENCY

IMPLEMENTING THE INTERAGENCY ACTION PLAN ON APPALACHIAN
- SURFACE COAL MINING'

JUNE 11, 2009
PREAMBLE

The mountains of Appalachia possess unique biological diversity, forests, and freshwater
streams that historically have sustained rich and vibrant American communities. These
mountains also contain some of the nation’s richest deposits of coal, which have been mined by
generations of Americans to provide heat and electricity to millions in the U.8. and around the
world, After generations of mining, however, the region’s most readily available coal resources
have diminished, and the remaining coal seams are less accessible to non-surface mining
methods.

In response, a surface mining technique commonly referred to as “mountaintop mining™
has become increasingly prevalent in the Appalachian region. Although its scale and efficiency
has enabled the mining of once-inaccessible coal seams, this mining practice often stresses the
natural environment and impacts the health and welfare of surrounding human communities.
Streams once used for swimming, fishing, and drinking water have been adversely impacted, and
groundwater resources used for drinking water have been contaminated. Some forest lands that
sustain water quality and habitat and contribute to the Appalachian way of life have been
fragmented or lost. These negative impacts are likely to further increase as mines transition to
less accessible coal resources within already affected watersheds and communities.

With this Memorandum of Understanding (MOU), the Department of the Interior (DOI),
U.S. Environmental Protection Agency (EPA), and the U.S. Army Corps of Engineers (Corps)

' For purposes of this MOU, “Appalachian surface coal mining” refers to mining techniques requiring permits under
both the Surface Mining Controt and Reclamation Act (SMCRA) and Section 404 of the Clean Water Act (CWA),
in the states of Kentucky, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia,

* The term “mountaintop mining” may also be referred to as “mountaintop removal” or “valley fill mining.”




are announcing this Interagency Action Plan (IAP) designed to significantly reduce the harmful
environmental consequences of Appalachian surface coal mining operations, while ensuring that
future mining remains consistent with federal law. This IAP includes a set of short-term actions
to be implemented in 2009 to existing policy and guidance, and a longer term process for
gathering public input, asscssing the effectiveness of current policy, and developing regulatory
actions.

The Federal government has made a commitment to move America toward a 2 i*-century clean
energy economy based on the recognition that a sustainable economy and environment must
work hand in hand. Federal Agencies will work in coordination with appropriate regional, state,
and local entities to help diversify and strengthen the Appalachian regional economy and
promote the health and welfare of Appalachian communities. This interagency effort will have a
special focus on stimulating clean enterprise and green jobs development, encouraging better
coordination among existing federal efforts, and supporting innovative new ideas and initiatives.

Interagency Action Plan

I. COORDINATION ON REGULATORY PROGRAMS

This MOU formalizes the agencies’ IAP for coordinating the regulation of Appalachian
surface coal mining. The elements of the plan are:
e A series of interim actions under existing authorities to minimize the adverse
environmental consequences of Appalachian surface coal mining;
+ A commitment by the agencies to investigate and, if appropriate, undertake longer
term regulatory actions related to Appalachian surface coal mining;
s Coordinated environmental reviews of pending permit applications under the Clean
Water Act (CWA) and Surface Mining Control and Reclamation Act (SMCRA); and
¢ A commitment to engage in robust public participation, through public comment
mechanisms and Appalachian public outreach events, helping to inform Federal,
State, and local decisions.

In addition to the steps taken above, the Federal government will help diversify and
strengthen the Appalachian regional economy. This effort will include the agencies to this
MOU, and other Federal agencies, as appropriate, and will work to focus clean energy
investments and create green jobs in Appalachia.

Coordination of interagency policy discussions and assessment of policy effectiveness will
be achieved in consultation with the Council on Environmental Quality.
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SHORT-TERM ACTIONS TC MINIMIZE ENVIRONMENTAL HARM

The signatory agencies will take the following short-term actions under existing laws,
regulations, and other authorities to reduce the harmfu! environmental consequences of
Appalachian surface coal mining.

Before the end of 2009, the Corps and EPA will take the following steps:

Within 30 days of the date of this MOU, the Corps wilj issue a public notice pursuant
to 33 C.F.R. § 330.5 proposing to modify Nationwide Permit (NWP) 21 to preclude
its use to authorize the discharge of fill material into streams for surface coal mining
activities in the Appalachian region, and will seek public comment on the proposed
action.

EPA and the Corps, in coordination with DOI’s Fish and Wildlife Service (FWS),
will jointly develop guidance t¢ strengthen the environmental review of proposed
surface coal mining projects in Appalachia under the CWA Section 404(b)(1)
Guidelines.

Recognizing that the regulation of surface coal mining extends beyond CWA Section
404, EPA will improve and strengthen oversight and review of water pollution
permits for discharges from valley filis under CWA Section 402, and of state water
quality certifications under CWA Section 401, by taking appropriate steps to assist
the States to strengthen state regulation, enforcement, and permitting of surface
mining operations under these programs.

The Corps and EPA, in coordination with FWS and consistent with the agencies’ _
regulations governing compensatory mitigation, will jointly issue guidance clarifying
how impacts to streams should be evaluated and how to evaluate proposed mitigation
projects to improve the ecological performance of such mitigation implemented to
compensate for losses of waters of the United States authorized by Section 404
permits.

EPA, in coordination with the Corps, will clarify the applicability of the CWA waste
treatment exemption for treatment facilities constructed in waters of the United States
in order to minimize the temporary impacts of mining operations on streams.

Before the end of 2009, DOI will take the following steps:

If the 2008 Stream Buffer Zone Rule is vacated by the U.S. District Court for the
District of Columbia in Coal River Mountain Watch et al v. Kempthorne, 1:08-cv-
02212-HHK C, as requested by the Secretary of the Interior on April 27, 2009, the
Office of Surface Mining Reclamation and Enforcement (OSM) will issue guidance
clarifying the application of the 1983 stream buffer zone provisions to further reduce
adverse stream impacts.

OSM will reevaluate and determine how it will more effectively conduct oversight of
State permitting, State enforcement, and regulatory activities under SMCRA.

OSM will remove impediments to its ability to require correction of permit defects in
SMCRA primacy states.




11.

V.

DEVELOPMENT OF LONGER TERM REGULATORY ACTIONS TO BETTER

MANAGE APPALACHIAN SURFACE COAL MINING

. OBJECTIVES

The signatory agencies will review their existing regulatory authorities and
procedures to determine whether regulatory modifications should be proposed to
better protect the environment and public health from the impacts of Appalachian
surface coal mining. At a minimum, the agencies will consider;

+ Revisions to key provisions of current SMCRA regulations, including the
Stream Buffer Zone Rule and Approximate Original Contour (AOC)
requirements;

¢ Eliminating use ol Nationwide Permit 21 in connection with surface coal
mining in the Appalachian region when the Nationwide Permit Program is
reauthorized in 2012; and

+ Revisions to how surface coal mining activities are evaluated, authorized, and
regulated under the CWA,

. PROCESS

The signatory agencies will create an interagency working group to coordinate the
development of short-term actions, longer term regulatory actions, and coordination
procedures for Appalachian surface coal mining. The group will ensure robust public
involvement in the development of any proposed actions or regulatory reforms.

For any proposed regulatory revision or other action under this MOU that is a major
federal action significantly affecting the quality of the human environment (and is an
action subject to NEPA), an Environmental Impact Statement (EIS) will be prepared
to inform the decision-making process. At an early stage in the interagency
coordination process, the working group will determine whether coordinating these
NEPA processes programmatically would more effectively guide regulatory
development and decision-making. The interagency group will coordinate with CEQ
regarding the implementation of the National Environmental Policy Act (NEPA} in
the development of regulatory reforms.

INTERIM INTERAGENCY COORDINATION PROCEDURES
Clean Water Act

EPA and the Corps will begin immediately to implement enhanced coordination
procedures applicable to the Clean Water Act review of Section 404 permit
applications for Appalachian surface coal mining activities that have been submitted
prior to execution of this MOU. The goal of these procedures is to ensure more
timely, consistent, transparent, and environmentally effective review of permit
applications under existing law and regulations. The agencies are issuing these




V.

V1.

enhanced joint procedures concurrently with this MOU. Also concurrently, EPA is
clarifying the factual considerations it is using to evaluate pending CWA permit
applications under the 404(b)(1) Guidelines.

Pending Clean Water Act Section 404 permit applications for Appalachian surface
coal mining activities will continue to be evaluated by the Corps and EPA on a case-
by-case basis. The agencies will focus their reviews of Appalachian surface coal
mining permit applications based on likely environmental impacts with the goal of
avoiding, minimizing, and mitigating such impacts to the extent practicable under the
CWA Section 404(b)(1) Guidelines and consistent with NEPA. This approach will
enable the continued permitting of environmentally responsible projects.

B. Surface Mining Control and Reclamation Act

During 2009, OSM will issue guidance concerning appropriate application of the
Stream Buffer Zone rule and other related rules and will ensure that states are
implementing their counterpart provisions and SMCRA regulatory programs
consistent with the guidance.

PUBLIC INVOLVEMENT

This IAP will be accompanied by robust public comment on its short- and longer term
actions. The agencies will hold public meetings in Appalachia during 2009 to gather on-the-
ground input and encourage ongoing local engagement in the environmental assessment and
decision-making process. Additional public participation will occur as agency actions move
forward.

GENERAL

A. The policy and procedures contained within this MOU are intended solely as guidance
and do not create any rights, substantive or procedural, enforceable by any party. This MOU
does not constitute final agency action on any issue, and any actions contemplated by this
MOU will be carried out in an appropriate administrative process by the action agency in
accordance with ali applicable laws and regulations.

B. This document does not, and is not intended to, impose any legally binding requirements
on Federal agencies, States, or the regulated public, and does not restrict the authority of the
employees of the signatory agencies to exercise their discretion in each case to make
regulatory decisions based on their judgment about the specific facts and application of
relevant statutes and regulations.

C. Nothing in this MOU is intended to diminish, modify, or otherwise affect statutory or
regulatory authorities of any of the signatory agencies. All formal guidance interpreting this




MOU and background materials upon which this MOU is based will be issued jointly by the
appropriate agencies.

D. Nothing in this MOU will be construed as indicating a financial commitment by DO/, the
Corps, EPA, or any cooperating State agency for the expenditure of funds except as
authorized in specific appropriations.

E. This MOU wili take effect on the date shown above and will continue in effect until
permanent procedures are established, or unless earlier modified or revoked by agreement of
all signatory agencies. Modifications to this MOU may be made by mutual agreement of all
the signatory agencies. Modifications fo the MOU must be made in writing.

Signed,
. .
\{ 5 QM—JJL
L
' P,&,.\ ¢ )
Lisa P, Jacksd——" Ken Salazar
Administrator Secretary
U.S. Environgental Protection Agency U.S. Department of the Interior

st

Ter?énce “Rock” Salt

Acting Assistant Secretary
of the Army (Civil Works)

U.S. Department of the Army




To:  William C. Early, Acting Regional Administrator, EPA Region ]Il
A. Stanley Meiburg, Acting Regional Administrator, EPA Region IV
Bharat Mathur, Acting Regional Administrator, EPA Region V
COL Dionysios Amninos, District Commander, USACE Norfolk District
COL Dana R, Hurst, District Commander, USACE Huntington District
COL Michael P. Crall, District Commander, USACE Pittsburg District
COL Keith A, Landry, District Commander, USACE Louisvitle District
LTC Bemnard R. Lindstrom, District Commander, USACE Nashville District

From: Lisa P. Jacksg

Terrence “Rock"‘S i
Acting Assistani Secretary (Civil Works)
Department of the Army

JUN T 1 2083

Re:  Enhanced Surface Coal Mining Pending Permit Coordination Procedures

The Environmental Protection Agency (EPA) and the Department of the Army
have developed enhanced coordination procedures to respond to the unique challenge
before us in reviewing pending surface coal mine permit applications in Appalachia, The
purpose of this enhanced coordination process is to provide for timely resolution of issues
tor those permits about which the agencies have substantial environmental concerns,
ensure effective coordination among the agencies and consistent compliance with the
requirements of the Clean Water Act (CWA), its regulations and relevant policy, and to
expedite review and final decisions regarding pending permits for surface coal mining
operations in Appalachian states (OH, PA, WV, VA, TN, and KY). It is also important
that we provide additional transparency to the public during the enhanced coordination
process. The attached Enhanced Coordination Procedures should be implemented
immediately.

In accordance with the attached procedures, this progess will apply to those
permits for which the Corps of Engineers (Corps) has issued a public notice or
coordinated with EPA through the Nationwide Permit coordination process by March 31,
2009, 108 CWA section 404 permit applications for surface coal mining activities in
Appalachia will be subject to review in accordance with these procedures, (List attached)
The timeframes established in the procedures will ensure timely coordination among the
agencies and applicants as we make decisions under the CWA and our regulations.




We understand and appreciate the significant work already undertaken by vou and
vour staff to coardinate in the review of pending CWA permits in Appalachia.  We look
forward to supporting vour efforts as the Enhanced Coordination Procedures are
implemented. Your staff should contact Mr, Brian Frazer. EPA Regulatory Branch
Chiel. or Meu Smith. Corps Regulatory Community of Practice. Chiell with any
questions about these procedures.

Attachments

AW ]




EPA/Corps of Engineers
Enkanced Coordination Process
for

Pending Clean Water Act Permits Invelving Appalachian Surface Coal Mining'

issue:

The Corps of Engineers (Corps) has determined there are 108 CWA section 404 permit applications under
review for surface coal mining activitics proposing lo discharge fill malerial into the waters of the U.S.
These applications arc being reviewed in 5 Corps Districts covering 6 states (OH, PA, WV, VA, TN, and
KY) in Appalachia where the mining is proposed. Many of these permits have been pending for over a
year as a result of ongoing litigation and other issues. The review and evaluation of these pending permits
poses a unique chalienge for EPA and the Corps requiring an enhanced coordination process.

To deal with this unique chalienge, EPA and the Corps hereby establish a process for enhanced
coordination that:

1. expedites review and final decisions regarding all pending permils,

2. provides for timely resolution of issues for those permits about which EPA has raised substantial
envirommenlal concerns,

w3

ensures effective coordination among the agencics and consistent compliance with applicable
provisions of the Clean Water Act, its regulations and relevant policy, and

4. provides additional transparcncy to the public during the enhanced coordination period.

The procedures below will apply to applications for individual and Nationwide general permits for which
the Corps has issued a public notice or coordinated with EPA through the NWP coordination process by
March 31, 2009, These procedures will apply to EPA Regions 3 (Philadelphia), 4 (Atlanta), and 5
(Chicago), and Corps Districts Pitisburgh, Huntington, Louisville, Nashville, and Norfolk. The agencies
wilt continue to rely on existing coordination and review procedures (or permit applications public
noticed or coordinated af!cr March 31, 2009.

General Review and Coordination Procedures:

» Incarly March 2009, the Corps districts noted above prepared a list of pending permit applications
where the districts anticipated reaching a final permit decision within 60 days. Of this list of 48
permit applications, EPA identified 6 permit applications for which they had substantial
environmental concerns. Additional review and coordination was undertaken for these 6 permits.
EPA notified the Corps thal it did not have concerns about the remaining 42 permit applications,
Normal processing of these applicalions is continuing and permits for several of these 42 have been
issued.

e There are 108 permits (List Attached) for which public notices or pre-construction notifications were
issued prior 1o March 31, 2009 that are being reviewed by EPA Regions 3, 4, and 5 in coordination
with EPA HQ. Corps Districts will provide EPA Regions with additional available information,
including additionat information requested from permit applicants. as necessary, regarding these

' »Appakichian surface coal mining” refers 1o mining techniques requiring permits under both the Surface Mining Conrol and

Reclamation Act {SMCRA) and Scction 403 of the Clean Water Act (CWA). in the stawes of Kenwcky, Ohio, Pennsylvania,
Tennessee, Virginia. and West Virginia.

I




applications in response to EPA’s written request. Within 45 days” of receipt of the additional data
requested by EPA for these of permit applications, EPA Regions 3, 4, and 5, after review by EPA
headquarters, will propose an initial list of permit applications about which the Regions have concerns
and permit applications with which the Corps may proceed without further action by EPA. This initial
list will identify the nature of environmenial concerns EPA has identified, any steps recommended 10
be constsient with the Section 404(b)(1) guidelines, and actions EPA is recommending to respond 10
its concerns. EPA’s evaluation of these permil applications will be based on the factual considerations
sharcd previousty with the Corps and EPA s views concerning compliance with existing statutory,
regulatory, and policy provisions.

« The initial list developed by EPA will be transmitted to the Corps and made available 1o the public on
the Websites of the EPA Region involved. Within 14 days after the proposed list is posted on the EPA
Website, cach EPA Region will identify to EPA headquarlers those permit applications raising
concemn and applications that may proceed without further action by EPA. EPA HQ will then
prompily submit to Corps HQ a consolidated EPA list of these permit applications. Permit
applications raising concern will be subject to additional coordination and review following the
procedures and timeframes identified below, Permit applications not subject to additional review and
coordination may be acted on by the Corps without further coordination with EPA.

Enhanced EPA/Corps Ceordination Procedures for Permit Applications of Substantial Concern:

s Inorder to facilitate timely resolution, each Corps District and EPA Region is encouraged to begin
discussions immediately (i.e., before the 60 day clock is triggered below) on those permit applications
requiring additional review and coordination. This coordination may include phone conversations,
field visits, exchange of new information, and other steps that help to reduce the total time ncccssmy
{0 reach agreement on each permit.

+ When a permit application is ready for enhanced coordination consistent with the procedures below,
cach Corps District will provide written notice to the EPA Region. This Comps determination will be
based on workload considerations, completeness of information available on cach application, and
other factors to ensure that the following 60 day coordination process will be as effective as possible,
Corps’ determinations that particular permits are ready for coordination will be prompily posted on
the relevant EPA Regional website.

e Upon receipt of notification from the Corps, each District and Region will begin immediately to
coordinate to discuss permit applications EPA has identified as having remaining concerns in an effort
to reach timely resolution. Qther relevant parties including state agencies, permiit applicants, and
involved consuftan(s shall be encouraged to participate to facilitate resolution. Each Corps District
and EPA Region will have 60 days to coordinate and resolve each permit application of concern. The
60 days begins on the date EPA receives the Corps’ written notice described above. Mceetings may
include face to face discussions or teleconferences, The agencies will coordinate 1o ensure that a
sufficient number of meetings are held 1o provide an effective opportunity for resolution. Meetings
should include all relevant parties including mining companies and their consultanis, other state or
{ederal agencies, and agency HQs. EPA and the Corps will strive to adhere to the 60 day imeframe
for interagency coordination; however, when workload dictaies or issue reselution warrants, EPA or
the Corps may seek a 15 day time extension.

¢ Shouid the Corps choose to issue a permit afler the conclusion of the coordination period and where
there are unresolved issues, the Corps will provide, within 10 days after the close of the 60 day period,

* If any timeframes in this meme (all on a weekend or Federal holiday, that timeframe is awtomaticalty exiended 10 1he nest
business day.
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their Regional counterpart a written notice of decision to issue a permit which details how the Distriet
is responding to concerns raised by EPA. Such responses may include, for example, revisions to
approved discharges, special conditions, or mitigation requirements. The Corps is encouraged to
provide EPA with a draft of the permit and decision documents during this period.

Within 10 days after receipt of the written notice of decision, the EFA Region will either (1) advise
the Corps District that it does not intend to pursue further action and the Corps, therefore, is free to
make a permit decision or (2} initiate action under CWA Section 404(c)

Cousiderations:

These procedures and timeframes are intended to facilitate effective and timely coordination and the
agencies will work 10 adhere o them (o the maximum practical extent, recognizing that flexibility may
be needed under particular circumstances. The tmeframes may be shortened or extended by mutual
agreement among the agencies.

Full and open sharing of informalion amang the agencies is necessary for efficient review of proposed
projects.

This document does not, and is not intended to, impose any legally binding requirements ou Federal
agencies. States, or the regulated public, and does not resirict the authority of the employees of the
signatory ageneies to exercise their discretion in each case to make regulatory decisions based on their
judgment about the specific facts and application of relevant statutes and regulations.

The policy and procedures contained within this document are intended solely as guidance and do not
creale any rights, substantive or procedural, enforceable by any party. This document does not
constitute final agency action on any issue, and any actions contemplated by this document will be
carrted oul in an appropriate administrative process by the agencies in accordance with all applicable
faws and regulations.

Effective Date: June 11, 2009

Attachment; List of 108 Permits
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LIST OF 108 PENDING 404 PERMIT APPLICATIONS

District  {Corps Number ﬁr:‘gi A?a]::m P};:‘i::t
Huntington 200300063 $-5027-99 Hobet Mining Hewett
Huntington 200400336 898-0715 Bear Fork Bear Fork
Huntington | 200400624 | 8-5025-07 g‘:j”:;i‘;’:g Scu‘xéi";:’:e
Hunfington | 200400867 | S-45014-0¢ Ce“;;iar:irf‘;pa‘ R‘ﬂ“;”
Huntington | 200401152 10296 Buckonam ?}t::::g?::
Hunfinglon | 200401155 | &.2001-05 B‘i::fﬂg“" Bandy &t &
Huntinglon | 200401451 | $.5001-02 g:;pg:;i’;i G""{ﬂ?n":“"
Hunlingion | 200500167 | U-3004-05 | CR1Sra o Tg’:!‘:;iﬂ’f:;k
Huntingion | 200500217 | $.4014.01 | Bluestone | CONIOU AUGer
Huntington | 200500421 D-2295 Oxford Peabody 3
Huntinglon | 200500753 D-2280.1 | Oxlord Mining | 009 Sears

Adjacent
Huntington | 200500934 |898-5694 AmS Z:fr’::;fr: é{g f:ife
Honlingon | 200501115 | ©-10-831BR C‘f}:‘ec”(}:f;f:y Ble Branch
e | o | 02 | pertore [T
Huntington | 200501211 |S-5020-89 AM3 :—:E::?;T.unr:c. ‘;‘jr‘}:gg‘h':‘l‘gf
Huntington 200501275 10397 Oxierd tdizer
Buatington 200501385 10400 Oxford Halls Knob

fof 7




LIST OF 108 PENDING 404 PERMIT APPLICATIONS

{istrict  |Corps Numbsr| :rr:::r A'::::::m PJ:: :t
Huntington | 200600100 | S-5009.00 | '°C ffé'e’“' ;ﬁ;’;’gﬁ;’;
Huntinglon | 200800126 [ 860-0330 Amd | Consc of KY Area 80
Huntington 2006800127 | 8B0-5280 Am1| Consol of KY | Sloae Br Mine
Huntinglon | 200800821 u-::ggs-ga ca'e“gz Coal L Laurel Fork
Huntington | 200502033 5-3016-08 Witdcat No. 2 Surface
Huntington 200602256 10379 Oxford Mining Hotn
Huntinglon | 200602290 S-7-81 Cg’g:l"cf’y S%‘:;:Eg af;’e
Huntinglon | 200700162 | S-3011-07 A'B“iﬁgfrgy' Suz:::’::ine
Huntington | 200700282 -4012-086 Fioneer Fuel | Litle Eagle
Funtington | 200700285 | S-300g.07 | AIHERETEY.  Lenesiar
Huntington 200700286 8-3010-06 Pionger Fuel MT58
Huntington 200700499 10372 Oxford Mining Page
Funtingion | 200700708 10391 S”’faﬁi :"""”9 Young Property
Hunlington | 200701021 10405 Oxford Mining | Kaiser Mathias
Huntinglon | 200800114 | U-3016.85 C’Z‘nggnrzggﬁy Bri%:z?rg;ip

e
Huntington | 200800491 | §-5002.07 C%":)ig'; of  uffalo M "
Hunfingion | 200800862 |  $-4004-07 Afgczé'eér;d S'::gﬂi’f\;fle
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LIST OF 108 PENDING 404 PERMIT APPLICATIONS

District |Corps Number SMCRA Applicant Project
Number name Name
Huntington 200800791 5-5002-07 Hobet Mining Suﬁ;e dl‘;)dine
. Coyole Coal Joes Creek
Huntingion 200800805 $-3001-08 Company Surface Mine
) Pine Creek
Huntington 200800830 $-5008-07 | CoalMac, Inc. Surface Mine
Huntinglon 200800038 U-5010-08 |Hampden Coal Harrys Br
Spring Fork
Huntinglen § 200801098 5.5018-08 Frasulre_Creek Surface Mine
Mirting
No. 2
Hunlinglon 200802160 10403 B&N Coal Whigwille i
. Argus Energy | Devils Trace
Huntington 200900427 {J-5023-92 WV, LLC No. 2 Punchout
Spring Branch
Huntinglon | 200500428 | U-5031.08 Consal of 1745 3 Deep
Kentucky .
Ming
. Candle Ridge { Candie Ridge
Louisville 200301276 897-0430 A1 Mining Mining
. Cheyenne Cheyenne
Louisville 200500851 B67-0440 RESOUICES Rescurces
. i Sturgeon Sturgeon
Lovisville 200501893 895-0171 Mining Mining
Louisvilie 200800756 | 897-0457 A2 { 1CG Hazard {CG Hazard
. B836-5488,
Louisville 200601124 836-0317 MaivCo Mat/Co
) 877.0167, Licking River } Licking River
Louisvilie 200501280 877-0168 Resources Resources
. Clintwood Clintwood
{ouisville 200501296 898-4150 At Eikhom Eikhorn
Louisville 200700069 898-0803 CAM Mining | Cane Branch
_ Premier Premier
Lovisville 200700193 B498-0400Q Eikhorn Coal | Elkhorn Coat
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LIST OF 108 PENDING 404 PERMIT APPLICATIONS

District | Corps Number SMCRA Applicant F'roi.ect
Number name Narme
Louisville | 200700217 | 8970480 | vLeeco,mc. | ooy Branch
Surface Mine
Louisville 200700338 898-0607 Apex Energy | Apex Energy
Lovisville | 200700383 | B867-0456 | Consolofky | [fazorblade
Surace Mine
Lovisvile | 200700400 | 8ss-oi77 | Cendle Ridge | Candle Ridge
Miring Mining
Louisville 200700400 864-0195 Argus Energy | Argus Engergy
Louisvile | 200760594 858-0800 Premier Premios
Elkhorn Coal | Elkhorn Coal
Louisville 200700595 B60-0455 {eeco, Inc. Elk Lick
e Milter Bros. Miiler Bros.
Louisville 200700669 B836-0338 Coal Coal
Louisvile | 200700706 | 8ss.ozps | JONNSon Floyd ) Johnson Floyd
Coal Coal
o Martin County | Martin County
Louisvike 200700733 880-5071 Coal Coal
s g LicKing River | Licking River
Louisville 200700815 8770176 Resources Resources
Louisville 200700867 898-0779 CAM Mining { CAM Mining
Louisville | 200701026 | 836-0341 a1 | Fraswe Creek ) Frasure Creek
Mining Mining
Louisville 200701044 898-0712 Apex Energy | Apex Energy
Louisville 200701304 836-0292 A1 | The Raven Co.| The Raven Co,
Lovisville | 200701131 | 836-0335a2 | "He/Bros. | Miller Bros.
Coal Coat
Louisvile | 200701132 | 836.c3a9 | ief Bros. Frasue Branch
Coal Mina
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LIST OF 108 PENDING 404 PERMIT APPLICATIONS

District |Corps Number] SMCRA Applicant Projest
Number name Name
Lovisvile | 200701390 | 897.03s5 A3 | Fine Branch | Pine Branch
Coal Coal
Loutsville 200701205 836-0307 Matv/Co Mat/Ce
Louisville | 200701206 | ery.orez | Trasure Creek | Frasure Creek
Mining Mining
- Miller Bros. Miller Bros.
Louisville 200701224 860-5304 Coal Coal
Louisville 200701230 8G0-8012 ICG Knott Co. | ICG Knott Co.
Louisvile | 200701301 836-0335 | CAM Mining | O S Branch
Surface Mine
Louisvillg 200701397 836.0380 FCDC FCDC
Louisville 200701408 850-0462 ICG Hazard | Bearvilte North
Lpuisviile 200701445 835-0339 FCDC FCC
Louisville 200701504 B898-0783 A3 { CAM Mining CAM Mining
Louisville 200701515 897-0456 A10 | ICG Hazard ICG Hazard
. Clintwood Clintwood
Louisville 200701518 898-0799 Elxnorn Elkhom
Louisvile | 200701582 | 8130319 | Miler8ios. | Miller Bros.
Coat Coal
Louisvilie 200701644 877-0166 Consot of KY { Conso! of KY
Loisvile | 200701860 | s8o.opss | Martin County | Findlay Branch
Coal Mine
Louisvile | 200800095 | 808-0817 Premier Premies
Eiknomn Coal | Elkhorn Coal
- BDCC Cherries
Louisville 200800114 897-0445 A Hokdings Branch
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LIST OF 108 PENDING 404 PERMIT APPLICATIONS

District  |Corps Number SMCRA Applicant Project
Number name Name
Wolverine Jake Fork and
Louisville | 20080015 | 836.0356 © Stoney Branch
Resources .
Surface Ming
Lovisville 200800136 8070352 Chas Coal Chas Coal
Louisville 200800139 898-0646 A1 | Apex Energy | Apex Energy
L ouisville 200800226 880-8002 A4 Czar Coal Czac Coal
Lovisvile | 200800239 | gia.oaeg | Frosure Creek | Frasure Creek
Mining Mining
Louisville 200800408 880-0156 Czar Coal Czar Coal
Louisville 200800525 |77-0191 Middle Fork Middle Fork
Louisville | 20080065¢ | BG0-046d | CrierPrise | Enlerpnse
Mining dining
o Miller Bros. Miller Bros.
Louisville 200800727 813-0310 At Coal Coal
Louisville 200800777 8G7-0455 A3 | ICG Hazard ICG Hazard
Lovisvile | 200800781 | 838-03ag | ‘Yoberine | Wolverine
Resources Resources
o North Fork Gilmore
Louisville 200801368 819-0067 Collisrias Surface Mine
Nashville | 200201435 3064 | Premium Coal Ref‘ﬁg frea
Mashvilie 200400062 3143 Premium Coal Area 19
Nashville 200400609 312 Appolo Fuels | Jellico Strip
Nashville 200401108 918-0392 Ikerdt Coal [kerd Coal
. CH CH
Nashville 2004013 861-0457 Development | Development
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LIST OF 108 PENDING 404 PERMIT APPLICATIONS

District  |Corps Number SMCRA Applicant Project
Number name Name
Buckeye
Nashville 200501691 NN Appole Fuels | Springs Mine
Na. 2
. } Nally & Mafly &
Nashville 200601647 807-0342 Hamiltan Harniiton
Nashvile | 200700820 | B07-0355 Nally & Nally &
Hamilton Hamilton
Ternessee | Cherry Branch
Nashville 200900382 8502 Land Reciamation
Reclamalion Project
Pilisburgh | 200600660 103e5 | OMOAmencan L gird South
Energy
] COrford Mining ) .
Pilisburgh 200701180 10398 Company LLC EHis Area
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P 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M 8 WASHINGTON, D.C. 20460
%, S

‘tql plqotec'

JUN 11 2009

THE ADMINISTRATOR

Mr. Terrence Salt

Acting Assistant Secretary (Civil Works)
Department of the Army

108 Army Pentagon

Room 3E446

Washington, D.C. 20310-0108

Dear Acting Assistant Secretary Salt:

As you know, the U.S. Environmental Protection Agency, the U.S. Department of the
Interior, and the U.S. Army Corps of Engineers, in coordination with the Council on
Environmental Quality, have developed a new Memorandum of Understanding and “Interagency
Action Plan” designed to significantly reduce the harmful environmental consequences of
Appalachian surface coal mining operations, while ensuring that future mining is consistent with
feceral taw, One component of the IAP is the establishment by EPA and the Corps of enhanced
courdination procedures (o improve the joint review of pending Clean Water Act permit
applications. EPA has given thought to how we intend to conduct the review of the
approximately 110 pending permit applications subject to these enhanced procedures. and [ am
writing to provide you with a summary of the regulations and key factual considerations that will
form the basis for our identification of pending permit applications that will require further
coordination between EPA and the Corps.

The Section 404(b)(1) Guidelines promulgated by EPA in conjunction with the Secretary
of the Army establish the substantive environmental standards applied in the review of projects
proposing to discharge dredged or fill material in waters of the United States. The Guidelines
establish a “sequence” of review requiring: (1) an evaluation of all practicable alternatives that
meet the project’s basic purpose to ensure that only the least environmentally damaging
alternative is permitied; (2) taking all appropriate and practicable sieps to minimize potential
adverse impacts; and (3) compensation for all remaining unavoidable impacts (o aquatic
resources. In addition, the Guidelines require that no discharge may be permitted that would
cause or contribute to “significant degradation” of the waters of the United States. The
Guidelines, therefore, will guide our review of the pending permit applications, and we have
highlighted particularly relevant provisions bejow:

¢ (uidelines Section 230.10(a) provides that no discharge of dredged or fill material shall
be permiited if there is a practicable alternative to the proposed discharge that would have

imamat Addreas (URLY @ hlipifwww opa.gov
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less adverse impact on the aquatic ccosystem. The Guidelines require consideration of
project altematives to eliminate and/or reduce the number of discharges of dredged or fill
material occurring in the waters of the United States. When evaluating permit
applications in light of this provision, key factual considerations include: the adequacy of
the alternatives analysis submitted; the number of valley fills; the number of sireams to
be impacted; and the number and location of sediment ponds.

e Guidelines Section 230.10(b) provides that no discharge may be permitted that would
cause or contribute to an exceedance of an applicable water quality standard, violate any
applicable toxic effluent standard, or jeéopardize the existence of threatened or endangered
species. When evaluating permit applications in light of this provision, key factual
considerations include: the pre-mining water quality and potential for water quality
impacts downsiream of proposed sediment ponds, including impacts from selenium,
conductivity, pH, twbidity, dissolved solids, and manganese; and potential impacts to
biotic integrity and to threatened and endangered aquatic species.

o Guidelines Section 230.10(c) provides that no discharge shall be permitted that will cause
or contribute to significant degradation of the waters of the United States. When
evaluating permit applications in light of this provision, key factual considerations
inctude: the cumulative effects of the propesed mine in consideration of previous and
reasonably foreseeable future impacts; a watershed assessment of total length of streams
to be impacted and/or total area of valley fills in waters of the United States; the extent of
high-value streams to be impacted, including extent of impacts to critical headwater
streams and/or perennial reaches; the geographic location of the proposed mine; and an
assessment of impacts based on a watershed-scale evaluation of stream quality, water
temperature, stream diversity, etc.

e Guidelines Section 230.10(d) provides that no discharge shall be permitted unless
appropriate and practicable steps have been taken which will minimize potential adverse
environmental impacts of the discharge on the aquatic ecosystem. When evaluating
permit applications in light of this provision, key factual considerations include: the total
fength of streams 10 be impacted by the proposal, the total length of instream mining-
related discharges; the total length of waters affected between the toe of valley fill and
sediment ponds; and the adequacy of proposed mitigation to fully compensate for impacts
consistent with the requirements of the recently revised mitigation regulations.

These are factors EPA intends to use to sereen and evaluate the pending permit
applications to determine which permit applications require further coordination between EPA
and the Corps. To expedife this process and assist in making EPA’s decisions efficient,
consistent, and transparent, we intend to utilize a database containing information on each of the
pending permit applications. We will review the database’s parameters and data requirements
with your staff in the near future,

I hope that our agencies will be able to reach agreement on the pending permit
applications. While this letter lays out factual considerations EPA expects to review when
evaluating the pending permit applications, any action EPA takes, including, if appropriate, any




exercise of EPA’s authority under Scction 404{c) of the CWA 1o restrict or prohibit the use of 2
site for disposal of dredged or fill material, will be based on the statute and regulations.

I look forward to this enbanced cooperation and coordination between our two agencies.
Sincerely,

N

Lisa P. Jackson
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. remaining on the ECP list

How many permit applications did EPA put on its final list as requiring further
coordination?

EPA identified the need for further review of all 79 applications identified in EPA’s initial
Enhanced Coordination Procedure (ECP) list published September 11, 2009. EPA
determined that there are remaining water quality and/or regulatory compliance issues with
all of the applications, However, EPA further concluded that some applications are clearly
not ready for processing, and that others are likely to be readily resolved upon further
discussion with the Corps.

What is the ECP?

The Enhanced Coordination Procedure {(ECP) is a coordination process that establishes
procedures by which the Corps and EPA will evaluate pending surface coal mine projects
that were initially coordinated prior to March 31, 2009, The goal of these procedures,
jointly developed by EPA and the U.S. Army Corps of Engineers (Corps), is to strengthen
the environmental review and ensure timely, consistent, transparent, and environmentally
effective review of permit applications under existing law and regulations.

Why has the Corps® list changed since June 117

An initial list of 108 pending Clcan Water Act permit applications for proposed coal mines
was provided by the Corps and published at the same time as the June 11, 2009 MOU. The
original group of 108 projects included 13 projects whose permit applications have
subsequently been withdrawn by the mining company, 8 projects for which permit issuance
was imminent and occurred prior to, or concurrent with, the publication of the list, 3 projects
for which an ongoing enforcement action currently precludes a permit decision, 1 permit
application not complete, 1 project for which the work does not require a permit, and 5
underground mining projects determined not appropriate for the ECP. Also, 2 additional
projects were added to the original list. In summary, 31 projects were removed from the
original list of 108, and 2 were added, resulting in a total of 79 projects identified as

Will EPA stop some projects from being authorized?

EPA's action today does not prohibit any project, nor does it reflect a judgment about the
likelihood that a project will or will not be authorized. EPA's action identifies projects that
require additional coordination and review in cooperation with the Corps and mining
companies before a permit decision can be made, Projects that the Corps determines to be in
compliance with Section 404 of the Clean Water Act may be authorized by the Corps.

Does EPA’s action today mean that mountaintop mining activities can not be
authorized under Section 404 of the Clean Water Act?

No. The recommendations made as part of the ECP do not constitute a determination by
EPA under its CWA Section 404{c) authority that surface coal mining can not be permitted
under CWA Section 404, nor does it represent a final recommendation from EPA to the
Corps on these proposed projects. Instead, EPA's decision will help to ensure that mining




projects approved under the CWA are fully consistent with the requirements of the law and
will protect waler quality and the environment,

Q: How has EPA addressed surface coal mining since the 4th Circuit Court Appeals
decision?

Since the 4th Circuit Court decision, EFA and the Corps worked with Council on
Environmental Quality to address 48 mining permits that the Corps identified for immediate
issuance. After review, EPA raised environmental concerns with six out of the 48 permits.
Following that effort, EPA, Corps and DOI issued a MOU which identified a pending
application list of 108 projects (now 79) for screening, EPA continues to work with the
Corps on permit applications that have been submitted after March 31, 2009. Where EPA
believes the information contained in the public notice raises environmental concerns, we
are submitting comments to the Corps explaining these concerns and our recommended
actions to resolve the concemns. '

Q: Is the screening process too difficult for any mining application to be approved?

The screening process itsclf does not establish any standard for evaluating mining projects.
CWA standards used by the Corps to make permit decisions about proposed mining projects
are established in the Clean Water Act’s Section 404 (b)(1) Guidelines and the Corps’
permit implementing regulations. EPA relies on these standards in our review of mining
projects and in making decisions about which projects are consistent with the law.

Q: Does the ECP constitute a policy change for EPA regarding surface coal mining?

No. Proposals subject to the enhanced coordination procedures were evaluated for
compliance with existing regulations and policies. In order to receive authorization under
the Clean Water Act, proposed projects must comply with all requirements of the Section
404 regulations, regardless of activity type. Nationwide, EPA reviews proposed Clean
Water Act permits through public notices and other coordination with Corps Districts and
submits comments and recommendations when appropriate. The ECP protocol was
designed to strengthen the environmental review of surface coal mining proposals,

Q: How did EPA develop the final list? Were any actions taken during the 14-day
availability peried?

Between the time when the initial ECP list was made public and the announcement of the
final list, EPA has been receiving comments from the public on the initial list, coordinating
with the Corps and other agencies on the plans for the ECP, and responding to inquiries
from stakeholders. EPA has reviewed all comments submitted, updated project-specific
information based on comments received, and finalized our review of available information
on these pending projects. Following this review, EPA concluded there was no new
information which warranted a change in the initial ECP list.

Q: How did EPA decide that all of the permit applications should be on the Iist for
enhanced coordination?
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Decisions regarding which applications will be subject to enhanced coordination were made
based upon the Clean Water Act and ifs implementing regulations. Specifically, EPA based
its determinations on the Section 404(b)(1) Guidelines. The Section 404(b)(1) Guidelines
are a set of regulations developed jointly by EPA and the Corps pursuant to Section
404(b)(1) of the Clean Water Act. They can be found in Title 40, Part 230 of the Code of
Federal Regulations (hitp://www epa.gov/owow/wetlands/pdf/40cfiPart230.pdf). The
Section 404(b)(1) Guidelines establish a number of requirements for determining whether to
. issue a Section 404 permit and what conditions to place in a permit. All of the permits on
the list showed the potential to violate one or more of the requirements in the Guidelines.

Q: What comments did EPA receive on the initial list of applications published on
September 11, 20097

Between September 1) and September 28, 2009, EPA received approximately 150 written
comments on the initial ECP list. In addition, approximately 1,181 comments were received
as identical form letters. Approximately I3 comments were individual submissions which
provided specific information on the permits or the environmental condition in an affected
area. Two (2) mining companies submitted comments regarding one or more of their
projects on the initial ECP list and the Governors of Kentucky and Ohio submitted letters to
EPA Administrator Lisa P. Jackson . Overall, 99% of the comments received indicated
support for EPA’s actions in proposing enhanced coordination for 79 pending applications.
42% of the comments submitted included information indicating that the commenter resides
in one of the Appalachian States, as defined in the MOU (KY, OH, PA, TN, VA, WV)

Q: What environmental concerns does EPA have?

The review of pending surface mining applications indicated potential compliance issues
with the Guidelines for avoidance and minimization of impacts to aquatic resources, water
quality, cumulative effects, and/or mitigation.

o The majority of the proposals recommended for further evaluation may not have
adequately demonstrated avoidance and minimization of impacts in accordance with the
Guidelines,

s Over 80% of the proposals recommended for further evaluation exhibited the potential
for excursions from state narrative water quality standards.

s Over 50% of the proposals recommended for further evaluation raise concerns regarding
the potential for significant degradation of the aquatic ecosystern, either individually or
cumulatively.

e The scientific literature, EPA field experience, and available project information suggest
that the mitigation proposed may not be adequate to offset proposed impacts.

EPA reviewed all proposals 1n light of available project data, the current science, and with

regard to Clean Water Act regulations and has identified opportunities for benefits to the

environment, while advancing the Administration's interest in a clean energy economy.

Q. Does EPA have concerns about the approach the Corps is using to comply with NEPA
for these pending permits?

The Corps is ultimately responsible for demonstrating compliance with National
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Q:

Environmental Policy Act (NEPA) for the pending permits. However, as EPA works with
the Corps to review the permits in more detail, EPA will evaluate and discuss the Corps'
plans for NEPA compliance, as well as the Clean Water Act Section 404 permitting factors.

What happens nexi?

EPA Regions and Corps Districts should begin discussions immediately in order to resolve
EPA’s concerns on those applications that will be ready for processing in the near future.
When an application is ready for formal coordination under the ECP, the Corps District will
notify the appropriate EPA Region in writing, which begins the 60-day review period.
During this time, the Region and Corps District will coordinate with applicants, relevant
State agencies, and consultants, as necessary, to reach a timely resolution of the
environmental concemns identified.

How long will this enhanced coordination take?

The environmental, technical and procedural circumstances associated with each of these 79
applications vary. As such, the time needed to commence and complete review will also
vary. It is expected that for some applications, the environmental concerns will be resolved
in less than 60 days. In some instances, EPA and the Corps have already begun discussions
on the proposals to identify methods for resolution of environmental concerns. Based on
these discussions with the Corps, EPA has also come to understand that some proposals may
not be at the stage of cvaluation where they are ready for coordination.

Will EPA meet with the individual companies involved to try to reselve concerns with
these permit applications?

EPA, together with the Corps, expects to meet with some of the applicants. The enhanced
application review process envisions these meetings and EPA believes they can be valuable
in effectively addressing environmental concerns. In order to ensure only the least
environmentally damaging practicable alternative will be authorized, EPA and the Corps
may need to confirm project-specific information on mine design and minimization of
impacts to aquatic resources. In some cases, EPA has already initiated communication with
project applicants and consultants in order to verify data and project status. We appreciate
the willingness these applicants have demonstrated to work with EPA under the ECP.

Does the ECP usurp the Corps’ authority?

No, the Corps makes final permit decisions. The Corps has not made any decisions on the
proposals subject to the enhanced coordination procedures, and the MOU is not intended to
alter the Corps’ decision authority for Clean Water Act Section 404 permits. Corps
permitting regulations provide for coordination with other Federal agencies in order to seek
a better understanding of that agency’s concerns. According to Corps regulations, “If
comments relate to matters within the special expertise of another federal agency, the district
engineer may seck the advice of that agency” (33 CFR 325.2(a)(3)).

How does EPA plan to deal with the magnitude of these impacts?
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EPA will coordinate with the Corps to make sure that the applications comply with the
404(b)(1) Guidelines. During the 60-day individual application review period called for in
the MOUJ, EPA will discuss the basis for environmental concerns, recommend methods to
resolve those concerns, and work with the Corps Districts and project applicants to improve
environmental protection consistent with the Clean Water Act, The Clean Water Act does
not prohibit all environmental impacts in order to comply with the requirements of the
404(b)(1) Guidelines, but generally requires the applicant for a proposed activity to first
avoid impacts to aquatic resources, minimize any unavoidable impacts, and then evaluate
the need to compensate for any remaining impacts,

Q: How is EPA dealing with surface coal mining applications outside the ECP list?

Clean Water Act permit applications submitted to the Corps after the March 31, 2009, cutoff
for the ECP are being processed according to the Corps’ permitting process, which includes
coordination with the EPA via either a Public Notice or a Pre-Construction Notification.
This means that public notices are being published for proposed standard permits and EPA
is continuing to Teview these public notices as usual, and pre-construction notifications are
being provided to the EPA by the Corps for any projects being considered under a
Nationwide Permit. Where EPA believes the information contained in the public notice
raises environmental concerns, we are submitting comments to the Corps explaining these
concerns and our recommended actions to resolve the concerns. A lisi of cornment leiters
regarding proposed coal mine projects that EPA has submitted to the Corps Disiricts since
March 31, 2009 can be found on the EPA headquarters website
(hitp://www.epa.gov/owow/wetlands/guidance/mining-letters html).

Q: What was EPA’s process for identifying environmental concerns in applications?

EPA reviewed all available data regarding the proposed mine, the existing environmental
condition in the watershed where the mine is proposed, and the nature of environmental
impacts predicted to result from construction and operation. This review is in keeping with
the requirements of the 404(b)(1) Guidelines, which contain evaluations of a proposed
activity’s direct impacts, as well as the potential for significant degradation of the broader
aquatic ecosystem, either individually or through cumulative effects.

Q: Where did you get the data to conduct this review?

The majority of information on the proposed mines was extracted from the Corps’ permit
applications and from SMCRA permits. In order to ensure consistent and up-to-date
information, mine applicants and/or consultants were contacted in order to verify available
data. We appreciate the companies’ willingness to work with EPA, their timely responses,
and the updated information provided. Data on watershed condition was provided by EPA
programs and State reporting data (water quality sampling data, impaired waters, etc.). The
U.S. Fish and Wildlife Service and U.S. Geological Survey provided data on the presence of
federally listed threatened and endangered species, critical habitat, land use and land cover.

Q: How was the data used to develop the list?
Gathering basic mine and watershed data from the sources discussed above allowed EPA
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staff to perform an analysis of the potential direct, secondary, and cumulative effects of the
proposed mine, without subjecting all the applications to a full case-specific review, which
would have increased the fime needed to develop the initial list. EPA Regional experts
reviewed all available data on an individual and watershed basis in order to identify
potential environmental concems with water quality, cumulative impacts, fill minimization,
and significant degradation of the aquatic ecosystem.

Q: I've heard that EPA used something called "MIRA" to identify the permit applications
that would be subject to enhanced coordination. Is that true?

MIRA (Multi-criteria Integrated Resource Assessment) is a data-gathering and analysis
approach used by EPA decision makers to help them evaluate the permit applications.
MIRA was used by EPA officials to screen the permit applications to help identify which
would be subject to enhanced coordination.

Q: What is MIRA?

MIRA 15 a tool that EPA has developed to assist program managers’ consideration of a
broad array of scientific and technical information in their program and policy decisions.
MIRA assists program managers by organizing and comparing pieces of relevant project
data and information. It allows decision makers to compare different decision options based
upon one or more common criteria and become more informed regarding the various criteria
and how those criteria can be considered. With respect to Appalachian surface coal mining,
MIRA was used to process an extensive set of technical data and generate summary
information to facilitate program management decisions. In this case, the MIRA approach
promoted consistency by allowing decision makers from three EPA regions to review,
discuss and reach consistency and consensus using 2 common set of data for discussion and
analysis.

Q: Was MIRA developed specifically for coal mining?

No. MIRA is an existing approach that EPA decision makers have utilized in a variety of
contexts, including developing budgets and making certain designations under the Clean Air
Act. More information about MIRA can be found on the EPA Region 3 website
(hitp:/f'www.epa.govireg3esdl/data/mira.him).

Q: How was MIRA used to decide which permit applications would be subject to
- enhanced coordination?

MIRA was used by EPA officials to screen available information on the proposed projects
and assist them in their decisions about which applications to further evaluate. This process
allowed EPA to organize the relevant data for all mines into a central location. Using the
data, EPA reviewers were able to better understand the mining impacts, including
cumulative impacts. Data that is relevant to evaluation under the Section 404(b)(1)
Guidelines was gathered and input into MIRA. MIRA was then used to assist program
managers in considering the data in various combinations to identify potential areas of
concern, and analyze the proposed mines in the context of the Section 404(b)(1} Guidelines.
After reviewing the information provided through the MIR A screening and conducting
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additional analysis, EPA decision makers detenmined which permit applications would be on
the initial list.

& Did EPA use MIRA to create a new standard for proposed permit review?

No. MIRA does not create a new standard. The data input into MIRA are the same data and
criteria that would be considered pursuant to the Section 404(b)(1) Guidelines. In the end,
each permit application is subject to review under the Section 404(b)(1) Guidelines. MIRA
was not used as a substitute or surrogate for the Section 404(b)(1) Guidelines analysis. The
advantage of using MIRA in this particular circumstance is to provide a consistent and
timely initial review of all permit applications subject to the enhanced coordination
procedures.

Q: How was the use of MIRA appropriate given that MIRA is not designed to make
discrete decisions, such as decisions about a permit application?

The MIRA process did not make discrete decisions about particular permit applications.
Rather, it facilitated the analysis and supported the discussions regarding the aguatic
ecosystem, the proposed applications’ effects on that ecosystem, and potential compliance
with the Section 404(b)(1) Guidelines,

Q: Do the Section 404(b)(1) Guidelines apply only to coal mining permits?

No. The Section 404(b)(1) Guidelines apply to all applications for permits pursuant to
Section 404 of the Clean Water Act, regardless of the project purpose. That includes
applications for Section 404 permits for discharges of dredged and/or fill material associated
with mining activities,

Q: What kinds of factors are in the Section 404(b)(1} Guidelines?

Because they apply nationally, the Section 404(b)(1) Guidelines are designed to address a
wide variety of permit applications and site-specific environmental conditions. Some of the
key requirements are:

e The Corps may not authorize a discharge if there is another less environmentally
damaging way by which the permit applicant can accomplish the same project purpose
(40 CFR § 230.10(a)).

e The Corps must ensure that the proposed project has avoided and minimized to the
maximum extent practicable the discharge of fill to waters of the United States (33 CFR
332.1(c); 40 CFR 230.10(a)(1)(1); 40 CFR 230.10(d); 40 CFR 230.70-.77).

» The Corps may not issue a permit if the discharge will cause or contribute to a violation
of any applicable State water quality standard (40 CFR 230.10(b)(1)).

¢ The Corps may not issue a permit if the discharge will cause significant degradation to
waters of the United States, including significant adverse effects on the aquatic
ecosystem. This includes adverse effects on life stages of naturally occurring aquatic
organisms, and aquatic ecosystem diversity, productivity and stability (40 CFR
230.10(c); 40 CFR 230.31; 40 CFR 230.61(b){3); 40 CFR 230.22(b)).

» The Corps must consider both the impacts from the project individually and its impacts
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in combination with other known existing or planned activities that will affect the same
ecosystem. Although the impact of a particular discharge may be minor, the cumulative
effect of numerous discharges can result in a major Impact to water resources and the
aquatic ecosystern (40 CFR 230.1(c); 40 CFR 230.11(g)).

Q: What evaluation was conducted outside of MIRA?

Throughout the 45-day review period, EPA Regional experts have been evaluating available
data on the proposed mines and condition of the watersheds in which they are proposed.
This review focused on placing available data on environmental effects in the context of the
404(b)(1) Guidelines and evaluating the reasonable potential for the proposed action to
violate one or more of the requirements of the Guidelines. Representatives from EPA
Regions 3, 4, and 5 met on multiple occasions to discuss concems and ensure all permit
applications were evaluated in a consistent manner and using consistent criteria. EPA also
consulted with representatives of the U.S. Fish and Wildlife Service, U.S. Geologic Service,
and the Corps to solicit their professional knowledge and feedback.
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